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Abstract 
Although the tensions around Kurdish ethnic identity and the extent of human rights 
violations against Kurds throughout the history of the Turkish Republic are well-
documented, little research exists about the role played by the Turkish judiciary in relation 
to the legal position, demands, and identity of the Kurds in Turkey. An analysis of the role of 
the judiciary is demanded especially given its position as one of the guardians of the 
foundational values of the Turkish state. This article analyzes how Turkey’s judiciary has 
navigated the demands of Kurdish people, how it has represented Kurds, and to what extent 
it has accommodated their alterity in its jurisprudence. Among its findings are that Turkish 
judges have participated in reproducing Turkish nationalism within their legal discourse, 
which continues to re-emerge in the case law at various points in time. Since the 1970s, the 
judiciary has represented Kurds as having no distinct existence and as being Turkish. 
Somewhat contradictorily, it has also acknowledged the Kurds while consistently rejecting 
Kurdism. Reproducing a legal orientalist discourse, the judiciary has constructed the Kurds 
as the ‘other’ to justify civilizing them by legal means. The lack of self-criticism of the 
dominant strain in the jurisprudence, based on the narrative of the Turkishness of the 
Kurds, indicates that the judiciary in Turkey has failed to produce a culturally pluralist 
jurisprudence which accommodates the demands of the Kurds. It has also produced an 
ethno-culturist jurisprudence with reference to the Turkish ethnie, and perpetuated the 
discourse of Turkish ethnic nationalism.  
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Representations of the ‘Kurds’ by the Turkish Judiciary 

 
 

Introduction 

The Kurds are the largest minority group in Turkey.1 They mostly live in the east and 
southeast of the country, from where they originate, but there are a considerable number 
of Kurds in other parts of Turkey because of migrations instigated by force, or for economic 
or other reasons, occurring through history.2 The Kurds incorporated into the Sunni-
dominated Ottoman Empire in 15th century in order to secure themselves against the 
attacks of the Shia Sassanid Iranian state. Until the beginning of the 19th century, they lived 
as semi-autonomous or autonomous groups.3 Through the 19th century, there was a tense 
relationship between the Kurds and the Ottoman imperial authorities. The desire on the 
part of the Empire’s modernist elite to create a more centralized state would effectively 
erase the autonomy the Kurds had traditionally enjoyed. Following the fall of the Ottoman 
Empire, the Kurds supported the Turkish nationalist leadership, led by Mustafa Kemal 
Atatürk, in the ensuing independence war in the expectation that the new state would 
respect their laws and rights. However, the Turkish nationalist leaders envisaged the 
founding of a homogenized Turkish nation-state under the Turkish culture, language and 
identity. The Kurds were thus forced to assimilate into the Turkish nation which suppressed 
the use of their language, while the official state ideology denied the existence of Kurds as 
well as their distinct culture and identity, instead asserting their ‘Turkishness’.4  

Since then, the Kurds have often come into collision with the dominant political and 
legal order of Turkey, not least since the rise of Kurdish political activism in the 1970s, which 
has included armed insurrection, claiming recognition of their alterity, and resistance 
against assimilation. After many years of repression and severe human rights violations 
                                                 
1
 There are no official statistics on the number of the Kurds in Turkey. It is generally considered that they 

number around 20 million. The Kurds traditionally speak an Indo-European language and mostly affiliate to the 
Shafi school of Islam. There is also a sizeable number of Alevi Kurds and a smaller number of Yezidi Kurds. 
There are considerable populations of Kurds in Syria, Iran, Azerbaijan, Russia and Iraq (where they have an 
autonomous region).  
2
 For important studies on the forced emigration of Kurds since the Ottoman Empire period, see Fuat Dündar, 

İttihat ve Terakki'nin Müslümanlar İskan Politikası (1913-1918) (İstanbul: İletişim Yayınları 2001) and Fuat 
Dündar, Modern Türkiye’nin Şifresi: İttihat ve Terakki'nin Etnisite Mühendisliği (1913-1918) (İstanbul: İletişim 
Yayınları 2008). 
3
 See Hakan Özoğlu, Kurdish Notables and the Ottoman State: Evolving Identities, Competing Loyalties, and 

Shifting Boundaries (New York: State University of New York Press 2004); Derya Bayır, Negating Diversity: 
Minorities and Nationalism in Turkish Law (PhD thesis, School of Law, Queen Mary, University of London 
2010). 
4
 For more about the Kurds in Turkey see, among others, Kemal Kirisçi and Gareth M. Winrow, The Kurdish 

Question and Turkey: An Example of a Trans-state Ethnic Conflict (London, Frank Cass 1997); Mesut Yeğen, 
Mütakbel-Türk’ten Sözde-Vatandaşa: Cumhuriyet ve Kürtler (İstanbul, İletişim Yayınları 2006); Ömer Taşpınar, 
Kurdish Nationalism and Political Islam in Turkey: Kemalist Identity in Transition (New York, London, Routledge 
2004); Ali K. Özcan, Turkey’s Kurds: A Theoretical Analysis of the PKK and Abdullah Öcalan (London, Routledge, 
2006); Cengiz Gunes, The Kurdish National Movement in Turkey: From Protest to Resistance (London, 
Routledge, 2012).  

http://en.wikipedia.org/wiki/Indo-European_language
http://www.allbookstores.com/book/9789754709117/Ittihat_Ve_Terakki'nin_Muslumanlar_Iskan_Politikas,_1913-1918.html
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against Kurdish civilians and armed resistance groups5, the “Kurdish reality”6 was 
acknowledged to certain extent in the political discourse from the 1990s. Since then it has 
morphed into a “Kurdish opening” (Kürt açılım)7 by the ruling Justice and Development Party 
(Adalet ve Kalkınma Partisi, AKP), later into “democratization” (demokratikleşme),8 and 
finally into the “national oneness and brotherhood project” (milli birlik ve kardeşlik projesi).9 
Partly politically instituted responses to Kurdish demands, the limited results of these 
reforms reveal the deep stasis on the subject within Turkey’s ruling order. Despite the high 
level of tension around Kurdish ethnic identity and the extent of human rights violations 
against Kurds, the judiciary’s role in responding to Kurdish demands has not received much 
attention. Little scholarship exists of how the judiciary has viewed the question of Kurdish 
identity. This article analyzes how Turkey’s judiciary has approached Kurdish demands, how 
it has represented Kurds, and to what extent it has adopted an accommodative posture in 
its jurisprudence.10 

Recent developments in Turkey and the crisis in the Turkish parliament confirm the 
relevance of this topic. In particular, the ruling AKP has emphasized a discourse of Islamic 
brotherhood and religious commonality as a way of increasing its influence over the Kurdish 
population and to become the chief player in decision making regarding the Kurds’ future. In 
an attempt to achieve that aim, repressive measures have been used against members and 
politicians of the pro-Kurdish Peace and Democracy Party (Barış ve Demokrasi Partisi, BDP). 
The legal system and the judiciary are key devices in this context. Thus, since April 2009, a 
series of arrests and criminal charges has resulted in the imprisonment of many Kurdish 
minority political figures in Turkey as part of an investigation against the Kurdistan Union of 
Communities (Koma Civakên Kurdistan, KCK). These arrests and criminal cases against 
Kurdish minority politicians, in their thousands, have blocked the Kurdish opposition from 
operating within the legal sphere, and marginalized them. Further, Turkey has experienced a 
Parliamentary crisis following the general election of 12 June 2011. The invalidation of the 
BDP’s elected MP, Hatip Dicle, and his imprisonment together with five other elected MPs 
was the trigger for this latest crisis. The AKP as maintained with respect to these arrests 
                                                 
5
 Turkey has been given the highest number of judgements against it by the European Court of Human Rights 

(2,295, amounting to 18.81% of total judgements) according to statistics issued by that Court in 2009. This is 
despite of the relatively short period since its acceptance in 1991 of the right of individual petition to the 
Court. The number of cases pending against Turkey on 1 January 2010 was 13,100, amounting to 11% of total 
cases pending. See 50 Years of Activity. The European Court of Human Rights: Some Facts and Figures 
<http://www.echr.coe.int/NR/rdonlyres/ACD46A0F-615A-48B9-89D6-
8480AFCC29FD/0/FactsAndFiguresENAvril2010.pdf>, last accessed 5 March 2012.    
6
 The “Kurdish reality” was first vocalized by Prime Minister, Süleyman Demirel, in a speech during an election 

campaign in 1991 as part of human rights reforms. 
7
 Doğu Ergil, “The Kurdish Question in Turkey,” Journal of Democracy, 11(3) (2000): 122-35; Murat Somer and 

Evangelos G. Liaras, “Turkey’s New Kurdish Opening: Religious Versus Secular Values,” Middle East Policy, 17(2) 
(2010): 152-65. 
8
 In 2010, the Minister of Culture and Tourism, Ertuğrul Günay, stated, “there is no Kurdish opening but a 

determined march towards democratisation.” “Kültür Bakanlığı'ndan ilk Kürtçe Çeviri”, Radikal, 1 December 
2010. 
9
 See the AKP’s official website <http://www.akparti.org.tr/milli-birlik-ve-kardeslik-projesi-6455.html>, last 

accessed 19 July 2011.  
10

 For a general study see Thomas W. Smith, “Civic Nationalism and Ethnocultural Justice in Turkey,” Human 
Rights Quarterly, 27 (2005): 436-470.  

http://www.echr.coe.int/NR/rdonlyres/ACD46A0F-615A-48B9-89D6-8480AFCC29FD/0/FactsAndFiguresENAvril2010.pdf
http://www.echr.coe.int/NR/rdonlyres/ACD46A0F-615A-48B9-89D6-8480AFCC29FD/0/FactsAndFiguresENAvril2010.pdf
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that, in democracies, the executive cannot interfere with the independent judiciary.11 
However, the AKP appears to bear a heavy responsibility for the crisis because it has failed 
to concretize the scope of the Kurdish opening/democratization policies. It has maintained 
some “positive” developments as de facto practices instead of converting them into de jure 
guarantees which could have secured the democratic rights and the cultural, linguistic, and 
ethnic demands of the Kurdish minority in Turkey. However, the discussion here is 
concerned not with the AKP government’s policies concerning the Kurdish issue, but the 
more generalized role of the Turkish judiciary in maintaining for decades a status quo with 
respect to policies regarding the Kurds.  

 Together with the military, the bureaucracy, and academia, Turkey’s judiciary has 
been one of the pillars of the ruling order since the establishment of the Turkish Republic. 
Critical attention has recently focused on judicial bodies in Turkey, particularly the higher 
courts. The target of critics is the judiciary’s partisan attitude in political tensions, and its 
failure to protect human rights, and to defend democratic principles. Coşkun explains the 
culture of an “illiberal judiciary” by referring to the interference of the military and civilian 
bureaucracy in the exercise of power since the 1960s.12 The judiciary has steered a middle 
course between the “hard power” of the military and the “soft power” of academia and the 
bureaucracy. Hirschl refers to this kind of intervention as “hegemonic preservation”, 
whereby a constitutionally empowered judiciary plays an important role in maintaining the 
hegemonic interests of the ruling political elite against the pressure of popular politics.13 
The judiciary enjoys delegated power particularly “when the courts in that polity are 
inclined to rule in accordance with hegemonic ideological and cultural propensities.”14 In 
this light, and given the foundational role of Turkish nationalism in the modern state, the 
judiciary’s illiberal attitudes cannot be discussed apart from its attachment to that vision, 
together with its secularist, modernist and Turkist accoutrements. Örücü argues, 
meanwhile, that the legal system in Turkey  
 

has the aspiration to erase certain cultures and create a new culture, thereby 
assimilating people into a chosen image, when law meets cultures which it does not 
cater for, the judge either endeavours to eradicate or ignore them in keeping with 
the vision of the founding legislator, or, where he can, to accommodate them within 
the official framework.15  

 
In this sense, the judiciary’s response to the Kurds and their cultural, linguistic and political 
demands, together known as “Kurdism” (Kürtçülük) or Kurdish nationalism, as the rival of 
Turkish nationalism, poses an interesting question for the role of the judiciary in 
                                                 
11

 For the arrests and imprisonment of the BDP Members of Parliament, see 
<http://www.trtfrench.net/Haber/HaberDetay.aspx?HaberKodu=da7aabe5-6c89-41ee-a369-d72d8803936e>, 
last accessed 19 July 2011.  
12

 Vahap Coşkun, “Turkey’s Illiberal Judiciary: Cases and Decisions,” Insight Turkey, 12(4) (2010): 43-67. 
13

 Ran Hirschl, Towards Juristocracy: The Origins and Consequences of the New Constitutionalism (Cambridge, 
Mass.: Harvard University Press, 2004), 214.  
14

 Ibid. Yasushi Hazama, “Hegemonic Preservation or Horizontal Accountability: Constitutional Review in 
Turkey” (APSA Annual Meeting Paper, Working Paper Series, 2010) meanwhile claims that the Turkish 
Constitutional Court is more inclined to “horizontal accountability.” 
15

 Esin Örücü, “Judicial Navigation as Official Law Meets Culture in Turkey,” International Journal of Law in 
Context, 4 (2008): 35-61, at 42.  

http://www.trtfrench.net/Haber/HaberDetay.aspx?HaberKodu=da7aabe5-6c89-41ee-a369-d72d8803936e
http://ssrn.com/abstract=1642116
http://ssrn.com/abstract=1642116
http://journals.cambridge.org/action/displayJournal?jid=IJC
http://journals.cambridge.org/action/displayJournal?jid=IJC
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“hegemonic preservation.” Together with religion, the Kurds have been considered as the 
main obstacle to Turkish modernisation. They have never fitted into the national community 
imagined by Turkey’s ruling elite, which is secular, modernist and Turkish/Atatürk 
nationalist,16 and have therefore been targets for civilizing and repressive measures of 
various kinds. By examining the judgements of Turkish courts since the 1970s,17 it is shown 
here that the judiciary’s representation of the Kurds has been based on three overlapping 
yet distinguishable positions: (1) denying the Kurds’ separate existence and claiming their 
Turkishness; (2) acknowledging the Kurds while denying Kurdism; and (3) portraying the 
Kurds’ traditional law, culture and social structure as deficient. 

We may refer to all these representations as “legal forms of Orientalism the way in 
which “the Orient” … ha*s+ been produced through the rhetoric of law.”18 Makdisi argues 
that, “In an age of Western-dominated modernity, every nation creates its own Orient.”19 
Indeed, several writers have argued that the Turkish nation-building process involved 
creating its own Orient.20 Poyraz refers to “inward orientalism” as “the orientalist attitudes 
of the native intellectuals toward their own culture and people.”21 This “inward Orientalism” 
in Turkey is not new and did not start with the Turkish nation state. As Makdisi argues, the 
Ottoman Empire’s modernisation reforms of the 19th century also betrayed the desire to 
create a modern Ottoman Turkish nation, which created its own Orientalist representational 
logic to lead “the empire’s other putatively stagnant ethnic and national groups into an 
Ottoman modernity”.22 Makdisi further shows that Islam served to signify the Empire’s 
commonality with its Muslim majority population, and the civilizational and temporal 
discourse it entailed ultimately justified Ottoman Turkish rule over Muslim and non-Muslim 
subjects. Arabs, Kurds, Bedouin and other non-Turkish Muslim communities thereby 
became subject to this “Orientalism”.23 As Zeydanlioğlu demonstrates, following the 
establishment of the Turkish state, the Kurds continued to be represented as the “Orient” of 
the Turkish nation, and subjected to the nation state’s mission of civilization and progress, 
particularly via policies of Turkification.24 

The discourse of denial of their alterity by the Turkish judiciary as a way of 
obliterating the Kurds occurred in the form of claims that they are “Turks,” and this line of 
thinking was especially defended in the Martial Court judgements up to the 1990s. To a 
certain extent, that legacy is still present in the judgements of the civilian courts. It re-
                                                 
16

 For how Turkish and Atatürk nationalism have been used interchangeably in the Turkish legal system, see 
Derya Bayır, Negating Diversity.  
17

 The reason for this historical restriction is due to the difficulty of obtaining judgements before this period. 
18

 Teemu Ruskola, “Legal Orientalism,” Michigan Law Review, 101 (2002): 179-234, at 193.  
19

 Ussama Makdisi, “Ottoman Orientalism,” The American Historical Review, 107(3) (2002): 768-796, at 768.  
20

 Welat Zeydanlıoğlu, “‘The White Turkish Man’s Burden’: Orientalism, Kemalism and the Kurds in Turkey,” in 
Neo-colonial Mentalities in Contemporary Europe? Language and Discourse in the Construction of Identities, 
ed. Guido Rings and Anne Ife (Newcastle upon Tyne: Cambridge Scholars Publishing, 2008), 155-74. 
21

 Serdar Poyraz, “Thinking about Turkish Modernization: Cemil Meriç on Turkish Language, Culture, and 
Intellectuals,” Comparative Studies of South Asia, Africa and the Middle East, 26(3) (2006): 434-45, at 435, 441.  
22

 Makdisi, “Ottoman Orientalism,” 769. Selim Deringil, “‘They Live in a State of Nomadism and Savagery’: The 
Late Ottoman Empire and the Post-colonial Debate,” Comparative Studies in Society and History, 45(2) (2003): 
311–42, at 318 meanwhile refers to the Ottomans’ “civilizing mission” over some Muslim nomads and 
provincial populations as “borrowed colonialism” or “Ottoman colonialism”. 
23

 See also, ibid. and Edhem Eldem, “Ottoman and Turkish Orientalism,” Architectural Design, Special Issue: 
Turkey: At the Threshold, 80(1) (2010): 26–31. 
24

 Welat Zeydanlıoğlu, “The White Turkish Man’s Burden”. For the state’s ‘civilizing mission’ vis-a-vis the Kurds 
as carried out through legal means in the 1930s, see Bayır, Negating Diversity. 

http://onlinelibrary.wiley.com/doi/10.1002/ad.v80:1/issuetoc
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emerges in constructing the Turkishness of the Kurds through their affiliation to the “Turkish 
nation”, which is seen as having been composed in the past through a “fusion” of various 
groups over a thousand years of togetherness, and defined by reference to their 
commonality with the Turkish ethnie’s language, culture, history, etc. At the same time, 
while affirming the existence of Kurds, at least abstractly, the civilian courts have attempted 
to reject Kurdism. Besides these two approaches, which swing between denial and 
recognition, the judiciary has also produced another hegemonic discourse regarding the 
Kurds. In this third portrayal, the civilian courts have represented the Kurds as the “other” 
by referring to their traditions, customs, laws, etc. as “primitive”, “backward”, “bad”, and 
“immoral”, thus requiring steps to modernize and civilize them. As shown here, even though 
the official efforts which focused on proving the Turkish genesis of the Kurds seem to have 
been abandoned over time, especially after the political recognition of the “Kurdish reality” 
in 1991, the latter two discourses and some of the reasoning of the Martial Courts’ 
jurisprudence, are very much still in play.  
 
 
The Martial Courts and the Turkish Genesis of the Kurds  
The jurisprudence of the Martial Courts up to the 1990s most blatantly advances the Turkish 
state’s longstanding denial of the distinct ethno-linguistic existence of the Kurds. This 
jurisprudence was instrumental in turning the state’s official ideo-political discourse into a 
legal discourse, thereby composing the legal grounds legitimizing the state’s ideological 
stance towards the Kurds. Here we closely examine three important judgements given in 
the cases of the Revolutionary Eastern Culture Hearths (Devrimci Doğu Kültür Ocakları, 
hereinafter “DDKO”),25 the Turkish sociologist İsmail Beşikçi,26 and the Kurdistan Workers 
Party (Partiya Karkeren Kurdistan, hereinafter “PKK”).27 Since the charges in these cases 
came under the umbrella of “crimes against state security”, committed in areas where the 
Martial Law was in operation, the Martial Courts heard them.28 Since the Martial Courts’ 
judgements in these cases take a very similar approach, they are evaluated together. 

In many senses, the view of the Kurds presented within Turkish jurisprudence 
amounts to a reiteration of a long-established official position within the Turkish state. The 
underlying logic of that view was articulated during a speech by İsmet Pasha (1884 -1973) at 
the Lausanne Conference (1922-23) discussions on the status of Mosul, which is now in 
                                                 
25

 Diyarbakır 1. Martial Court, E.1972/34, K.1972/44, 11.12.1972. DDKO was established in 1969 by a group of 
Kurdish intellectuals. They asserted the existence of ethnic Kurds and aimed to promote the Kurdish issue, 
while condemning the state’s Turkish ‘chauvinistic’ practices, and emphasizing the brotherhood of the Kurds 
and Turks through their publications, conferences and demonstrations. Following the military coup of 1970, 
their branches were closed down, and their members were tried and sentenced by the Diyarbakır Martial 
Court. 
26

 Many of the case documents, including the judgment, are in İsmail Beşikçi, Bilimsel Yönetim Üniversite 
Özerkliği ve Demokratik Toplum İlkeleri Açısından İsmail Beşikçi Davası, 5 Vols. (Ankara: Yurt Yayınları, 1992). 
Beşikçi is a Turkish sociologist who worked as a researcher at a state university. Because of his studies and 
teaching about ethnic Kurds, he was dismissed from his post. Since then he has been sentenced to many years 
of imprisonment, and has so far served 17 years for challenging the Turkish state’s assimilationist policy 
regarding the Kurdish people, language and culture.  
27

 Erzurum-Ağrı-Kars, 1. Martial Court, E.1984/82, K.1986/69, 25.06.1986. 
28

 The Martial Courts’ jurisdiction was based on article 15 of the Martial Law of 1402 of 13.05.1971, RG:
 
13837-

15.05.1971. Following the promulgation of Law no. 3953, of 27.12.1993, the jurisdiction of the Martial Law 
Courts over these cases was abolished, and the Yargıtay (Supreme Court of Appeals, hereinafter “Y.”) then 
acquired jurisdiction. 
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Iraq.29 İsmet Pasha, one-time Prime Minister and the second President of Turkey, was the 
chief negotiator for Turkey at the Lausanne Conference. In his speech of 23 December 1922, 
later repeated by the Turkish delegate on 23 January 1923, he declared the origin of the 
Kurdish people as “Turanian”, rejecting contrary arguments.30 Stating that, “as regards 
manners, usage and customs the Kurds do not differ in any respect from the Turk,” he 
claimed that the Turks and Kurds “form a single unit in respect of race, religion and 
manners.”31 Even though he acknowledged that they spoke a different language, that was 
not enough to make Kurds a people distinct from the Turks.32 The jurisprudence of the 
Turkish courts until the 1990s reflects almost the same line of thinking, as they made an 
effort to establish the non-existence of the Kurds, and to affirm their Turkish origin. 

Even as they acknowledged that it was “not compulsory from the point of view of 
legal reasoning (yasal gerekçe),”33 the Martial Courts still articulated their position regarding 
the genesis of the Kurds in their judgements. Until the 1990s, therefore, the Martial Courts 
articulated the claim that the Kurds were a Turkish tribe and that “the Kurds are not racially 
different to Turks”.34 They further claimed that the Kurds originated from a “Turani race”35 
and that they were a “…A TURANI TRIBE (kavim)”36 as with the Turks. Conversely, the courts 
also dismissed views that referred to the Kurds as being of “any race other than the 
Turks.”37 Equally, opinions linking the Kurds’ origins to Arabs or Iranians, or attributing to 
them an Aryan origin, were dismissed by the Turkish judiciary for being “factitious” (gerçek 
dışı).38 Since the Kurds were a “Turani” people like the Turks, it followed that they had 
“emigrated from Central Asia” to Anatolia.39 The Martial Courts were thus able to declare 
that the Kurds were not a “native race” (yerli ırk) of Anatolia, and announced that to claim 
such a thing was also “factitious”.40 

In the assessment of the Turkishness of the Kurds, language played a particularly 
important role for the courts. On the one hand, they claimed that the Kurds’ “original 
language (öz dili) is Turkish.”41 On the other hand, they felt that a credible answer should be 
given as to why the Kurdish language was not same as contemporary Turkish. They 
explained this difference by the Kurds “living a closed lifestyle,” while being “subject to 
some invasions and cultural influences” on their way to Anatolia from Central Asia,42 which 
led them to develop a different “parlance as the Kurdish”43 spoken by them. Therefore, they 
                                                 
29

 See for details, Bayır, Negating Diversity, 99. 
30

 Lausanne Conference on Near Eastern Affairs, 1922-1923: Records of the Proceedings and Draft Terms of 
Peace (Cmd. 1814, London: His Majesty’s Stationary Office, 1923), 342. 
31

 Lausanne Conference Records, 343. 
32

 Lausanne Conference Records, 343. 
33

 PKK, 51. 
34

 Beşikçi, Bilimsel Yönetim, 5: 114. 
35

 DDKO, 82, and also 84. 
36

 PKK, 51 with capitals in the original text of the judgement. Also DDKO, 82. 
37

 DDKO, 82. 
38

 PKK, 51. Also DDKO, 81-82. 
39

 PKK, 51. Also DDKO, 82, Beşikçi, Bilimsel Yönetim, 5:113. Also in TİP-1971, 134, the AYM accused the TİP of 
“reversing (ters) the historical reality of the Kurds by claiming the Kurds’ separate existence from the Turks…” 
40

 PKK, 51. Also DDKO, 81-82. 
41

 PKK, 51. 
42

 It was claimed (DDKO, 83) that given that the Kurds had arrived through Iran, Baluchistan, and Afghanistan, 
and had been influenced by the Iranian culture, their Oğuzca language had been adulterated, resulting in the 
language called Kurmançi (Kurmança), a mixture of Turkish, Farsi and some Arabic. 
43

 PKK, 51-52. 
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claimed the language spoken by the Kurds was indeed a language that was a mixture of 
many languages, although its core was Turkish.44 Thus, they concluded that the language 
spoken by the Kurds was a “dialect of the Turkish language.”45 The courts claimed that 
speaking this unoriginal language did not “make Kurds of those people who speak it,” as 
already stated by İnönü at the Lausanne Conference.46 Thus, they concluded that “the 
Kurdish language is not a language separate from Turkish, and Kurdish culture is not 
separate from Turkish culture.”47 To claim the opposite was tantamount to “racism”.48  

In order to deny the independent existence of the Kurdish language as the language 
of a particular group of people the courts used history as a persuasive device. There was, it 
was said, a historical fact that “throughout history there was no kavim (people) known as 
Kurd (Kürt) among the Indo-European nations or tribes (oymak), and there is none today.”49 
Not only history, but also science was used as a reference point. Thus the courts reached 
the conclusion, as result of some “…scientific and academic (ilmi ve bilimsel) research” that 
“there is no Kurdish Nation separate to the Turkish Nation.”50 In the light of these “scientific 
and academic realities” the courts concluded that those who “insist on regarding 
themselves as Kurds” were “simple and, moreover, are wrong” (yalın ve hatta yanlış).51 
Meanwhile, the courts insisted that their position on the genesis of the Kurds, thus claiming 
their Turkishness, was “completely compatible with reality” and based on “scientific and 
historical documents.”52 
                                                 
44

 In PKK, 51-52, it was stated that “scientific studies carried out on the spoken Kurdish language determined 
that 3080 words of its total vocabulary were Turkish, 2000 Arabic, 1030 new Farsi, 1240 old Farsi, 370 Pehlevi, 
220 Armenian, 100 Keldani and only 30 Kurdish”. In Beşikçi, Bilimsel Yönetim, 5:114, the court claimed “3080 
of Kurdish words are Turkish and 2640 Farsi, out of a total 8307.” The view of Kurdish as a “speaking style” 
(konuşma tarzı), and a “rebarbative version of Farsi”, was put forward in a newspaper article by Süleyman 
Nafiz in 1912. He further stated that if the Kurds and Caucasians want to progress they should learn Turkish. 
See Naci Kutlay, İttihat Terakki ve Kürtler (Stockholm: Beybûn, 1990), 90.  
45

 Beşikçi, Bilimsel Yönetim, 5:114. In the famous “Case of the 49” (49’lar Dosyası) heard by a military court, 
some prominent Kurdish intellectuals and students were accused of wanting to separate parts of the state and 
impair its unity. In the indictment, Kurdish was described as “a language (lisan) which is a dialect originating 
from a mixture of Turkish and Farsi” and the Kurds as a people “who are Turks in reality, but who describe 
(tavsif) and distinguish (tefrik) themselves as Kurds”. See Naci Kutlay, 49’lar Dosyası (Istanbul: Fırat Yayınları, 
1994), 12.  
46

 Beşikçi, Bilimsel Yönetim, 5:114. 
47

 Ibid. 
48

 Ibid., 128. Also see Yargıtay Ceza Genel Kurulu (Supreme Court of Appeal Grand Crime Chamber, hereinafter 
“YCGK”), E.1970/4-527, K.1970/325, 05.10.1970; Y.(4).CD, E. 1971/418, K.1971/441, 26.10.1971. 
49

 PKK, 51. 
50

 PKK, 52. 
51

 DDKO, 84. 
52

 DDKO, 82. Also see Beşikçi, Bilimsel Yönetim, 5:114, where it was claimed that the Kurds’ Turkish roots were 
a “historical reality”. In DDKO, 83-84, according to the court, the narrative dictated by the “scientific 
consensus” (ilmi kabul) about the genesis of the Kurds was stated as follows: The Kurds were from “Central 
Asia”, from the “Siberia Yenisey region (havali)”. The Orhon Kitabeleri mentioned “a state (ilhanlık) known as 
Kurd on the left shore of the Elegeş water together with six Oğuz tribes.” The Kurds were neighbours of the 
“Göktürk *state+”, their language was “pure-Turkish” and their script an ancient version of the “Yenisey-Orhon” 
inscriptions. The judgement further mentioned a tablet called “Elegeş” where the word “Kurd” was used many 
times in various places. Referring to this tablet, the judgement claims that the race (uruğ) known as Kurd was 
of Turkish “soy” (descent), used to speak Turkish, and used Turkish inscription. In the same judgement, the 
views of the famous writer Vladimir F. Minorsky on Kurds were undermined. Meanwhile, the famous Idris-i 
Bitlisi (1452-57 - 1520), through whose efforts the Kurdish areas were incorporated under Ottoman rule and 

http://tr.wikipedia.org/wiki/1452
http://tr.wikipedia.org/wiki/1457
http://tr.wikipedia.org/wiki/1520
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 Besides this narrative about the genesis of the Kurds, the Martial Courts also relied 
on another, ostensibly more neutral argument, less loaded with the flavour of the other, 
more ethno-nationalist narrative. According to this narrative, the Kurds and Turks had many 
commonalities, and it was claimed that they “…come from the same origin, they lived 
together throughout history on the same territory, they fought for the same goal, their fate 
is bound together, they have the same religion, customs and habits (örf ve adet), 
intertwined by a similar living style.”53 By adding some subjective factors (living together, 
having the same goals, culture, habits, etc.) to the more objective factors (ethnicity, 
religion), the courts further justified their views about the genesis of the Kurds on other 
grounds of commonality. This line of argument has since become the core legal narrative 
used by the Turkish Constitutional Court and the Yargıtay (Supreme Court of Appeals), 
although even their judgments endorse the legitimacy of the overtly Turkish nationalist 
narrative.  

Until the 1990s, therefore, the Turkish military courts’ jurisprudence blatantly 
argued for the Turkishness of the Kurds, while denying their distinctive identity, culture and 
language. However, since the 1990s, much of this narrative is somewhat tempered in the 
jurisprudence, with emphasis given to the commonalities between the Kurds and Turks, 
which ultimately also turned into a justification for the denial of the Kurds’ cultural and 
linguistic differences. We can now turn to tracing how another parallel discourse was being 
developed especially by the civilian judicial bodies. 
 
 
Kurdism in the Civilian Courts 
An examination of the case law of the Turkish Constitutional Court (Anayasa Mahkemesi, 
AYM) in the party closure cases,54 and the Yargıtay, in its handling of criminal cases, shows 
that, since the 1970s, civilian judges in Turkey have swung between denial and recognition 
of the Kurdish reality in Turkey. For instance, the AYM could cite the 1965 census to provide 
the number of Kurdish speaking people in Turkey as a way of denying the existence of an 
official assimilation policy against Kurds.55 The Yargıtay also stated that what was forbidden 
was not the use of the word “Kurds” but to consider “those Turkish citizens who carry this 
name [Kurdish] as a separate nation” since that amounted to a violation of “national 
oneness and wholeness” (milli birlik ve bütünlük).56 In line with this, the AYM also declared 
that to mention “objectively” the existence of a group of citizens as being different from 
others in terms of language or religion did not amount to the “creation of a minority”, and 
was therefore not banned by the law. To do so, it must in addition be implicitly or explicitly 
                                                                                                                                                        
who wrote in the Şerefname about the genesis of the Kurds, was also criticized for being “subjective” and his 
views described as based on a “myth” (efsane) (see DDKO, 82).  
53

 PKK, 52. 
54

 The political party closure cases are as follows: Türkiye İşçi Partisi (RG:14064-06.01.1972, “TİP-1971”), 
Türkiye Emekçi Partisi (RG: 17059/26.07.1980, “TEP-1980”), Türkiye Birleşik Komünist Partisi (“TBKP-1991”), 
Sosyalist Parti (“SP-1992”), Halkın Emek Partisi (“HEP-1993”), Özgürlük ve Demokrasi Partisi, (“ÖZDEP-1993”), 
Sosyalist Türkiye Partisi (“STP-1993”), Demokrasi Partisi (“DEP-1994”), Sosyalist Birlik Partisi (“SBP-1995”), 
Demokrasi ve Değişim Partisi (“DDP-1996”), Emek Partisi (“EP-1997”), and Demokratik Kitle Partisi (“DKP-
1999”), Demokratik Toplum Partisi (“DTP-2009”). These judgements are available at 
http://www.anayasa.gov.tr/index.php?l=manage_karar&ref=show&action=search&id=24 (accessed 12 April 
2011).  
55

 TİP-1971. 
56

 YCGK, E. 1990/9-341, K. 1991/34, 18.02.1991. 

http://www.anayasa.gov.tr/index.php?l=manage_karar&ref=show&action=search&id=24
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asserted that that group of citizens should be granted special legal guarantees so that their 
existence and particularities can be protected and maintained (varlığını ve niteliklerini 
koruması ve sürdürmesı).57  

These indications in various judgements show that it is not being Kurdish per se that 
has been banned or outlawed until today, but Kurdism (Kürtçülük), which claims the 
independent existence outside of the “national unity” and the protection of the Kurds’ 
distinct culture, language, and identity.58 Therefore, it is cultural or linguistic claims to 
secure these on behalf of Kurdish people which have been penalized. Until 1991, demands 
along these lines were being punished particularly under articles 141(4) and 142(3) of the 
now defunct Turkish Penal Code of 1926 (Türk Ceza Kanunu, TCK). These provisions of the 
TCK respectively penalized “establishing organisations” or “making propaganda”, targeting a 
partial or complete removal of public rights recognized in the Constitution “on 
considerations of race” (ırk mülahazası) or to destroy or weaken “national feeling” (milli 
duygu).59 The charge under article 142(3) was termed “Kurdism propaganda crime” 
(Kürtçülük propagandası suçu) by the higher courts in Turkey.60 It was thus Kurdism that was 
being made unlawful and penalized. In tandem with this position, the AYM also clearly 
pointed out that “to pursue the aims of Kurdism (Kürtçülük) or separation by means of using 
the Kurdish identity and the name Kurd is not allowed by the law.”61  

The criminalization of Kurdism was also justified on the ground that it conflicted with 
“Turkish nationalism”, which has been defined by the judiciary as the founding principle of 
the Turkish state and legal system.62 In so doing, the Turkish judiciary depicted Turkish 
nationalism as based on “culture”, and so a form of “cultural nationalism”63, predicated on 
assimilation to the “culture of the Turks”64 in order to be considered as part of the Turkish 
                                                 
57

 TEP-1980.  
58

 For an opposing view, see Senem Aslan, “Everyday Forms of State Power and the Kurds in the Early Turkish 
Republic,” International Journal of Middle East Studies, 43 (2011): 75-93, at 81, who implies that in official 
state discourse “the existence of a separate Kurdish identity” was accepted from the 1990s, after recognition 
of the “Kurdish reality”. 
59

 For the text of these articles, see Halit Çelenk, 141-142 Üzerine (Ankara: Anka Yayınları, 1976), 514-517. In 
the AYM’s interpretation, “on considerations of race” aimed to prevent acts/thoughts of a “racist character”. 
The AYM also pointed to the principles of “Turkish nationalism” and “the state’s integrity with its territory and 
nation”, and cited the Turkish language as the source of “national feelings” (see 
AYM.E.1979/31,K.1980/59,27.11.1980). Thus, any ideas aiming to change these have been considered to 
contradict “national feelings”. 
60

 Y.(9).CD,E.1986/7202,K.1987/569,03.02.1987, also see  YCGK.E.1990/9-341, K.1991/34, 18.02.1991 and 
Danıştay (5) Section,E.1989/1637,K.1990/213,12.02.1990. The Martial Courts went further and considered 
speaking in Kurdish at a court hearing as “Kurdism propaganda” and punished it. See judgement of Erzurum-
Ağrı-Kars, 1.Martial Court, E. 1984/82, K. 1986/69, 25.06.1986 where the court considered shouting Kurdish 
slogans at a hearing as a violation of TCK 142(3)-(5) and 141(6). In some judgements it was also referred as 
‘separatism propaganda’ (bölücülük propagandası), see Y.(9).CD, E. 1990 / 1462, K. 1990 / 1913, 10.05.1990. 
61

 TBKP-1991. 
62

 Y.(9).CD.E.1976/48,K.1976/47,05.10.1976. The judgement reasons that to make a claim for education in 
Kurdish contradicts Turkish nationalism as set in the Constitution. 
63

 The AYM Public Prosecutor’s indictments in ÖZDEP-1993 and SP-1993 clearly state that the Turkish state 
pursues “cultural nationalism”. The AYM has itself, in the many party closure judgements, confirmed the 
culturist basis of Turkish/Atatürk nationalism.  
64

 TİP-1971, 136. For a more detailed analysis, see Bayır, Negating Diversity. Kai Nielsen, “Cultural Nationalism, 
neither Ethnic nor Civic,” in Theorizing Nationalism, ed. Ronald Beiner (Albany: State University of New York 
Press, 1999), 119-30, at 127 argues that “All nationalisms are cultural nationalism of one kind of another.” See 
Arash Abizadeh, “Was Fichte an Ethnic Nationalist? On Cultural Nationalism and its Double,” History of Political 
Thought, 26(2) (2005): 334-59 on how cultural nationalism falls into the danger of ethnic nationalism. 
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nation. Moreover, because of its cultural basis it could not be “discriminatory (ayrımcı) or 
racist (ırkçı).”65 By contrast, they classed Kurdism as “racism”, since it was assumed to be 
promoting an idea based on a distinct Kurdish “race” with its language and culture. Thus, 
Kurdism, which required the protection and nourishment of the language and culture of the 
Kurds, was conceptualized by the Turkish judiciary as based on the idea of “race”. Kurdism 
has thus been considered as the rival of “Turkish nationalism” and has been penalized, while 
Turkish nationalism has not only been protected but also promoted. 

The judiciary’s perception of Kurdism as racism becomes clearer when they refer to 
article 142(3) of the TCK as interchangeably entailing the crimes of “racism propaganda” 
(ırkçılık propagandası)66 or “Kurdism propaganda.” To defend education in Kurdish,67 to 
argue for “stopping the oppression of the Kurds,”68 to claim the separate existence of the 
Kurds,69 and to sing in Kurdish70 are all considered as being in violation of article 142(3) of 
the TCK. With the annulment of articles 141 and 142 of the TCK in 1991,71 criminalization of 
the Kurds’ linguistic and cultural demands has been justified under article 7 of the Anti-
terror Law,72 as “separatist propaganda” or as “propaganda aiming to blight the state’s 
indivisible unity with its territory and nation”, or under article 216 of the TCK of 200473 as 
“inciting people to hatred and animosity”. Hence, to criticize the Turkish state’s policy on 
the Kurdish issue and to point out some historical facts like the ban on the Kurdish 
language;74 to claim existence of a separate Kurdish nation,75 to say that the state oppresses 
ethnically different Kurds;76 and to talk about some negative events occurring against the 
Kurds77 and to refer to the South-eastern part of Turkey by its historical name “Kurdistan”78 
have been penalized.79 One can also point to the relative lack of change in the legal 
response to criminalizing Kurdism. Since the 2000s, the Kurdistan Workers Party (PKK) 
                                                 
65

 SP-1992, HEP-1993, ÖZDEP-1993, STP-1993, DEP-1994, SBP-1995, DDP-1996, EP-1997, and TBKP-1991. 
66

 Y.(9).CD,E.1986/7202,K.1987/569,03.02.1982. Also see Y.(9).CD.E.1978/1159, K.1978/1514, 06.04.1978; 
Y.(9).CD,E.1982/2470, K.1982/2238,22.06.1982; and Y.(10).CD, E.1990/659, K.1990/1326, 27.03.1990. 
67

 Y.(9).CD.E.1976/47,K.1976/48,05.10.1976. 
68

 Y.(9).CD.E.1978/2037,K.1978/2206,18.05.1978. 
69

 See for a similar view EP-1997. 
70

 Y.(9).CD.E.1982/2470,K.1982/2238,22.06.1982. 
71

 The annulment was made by article 23(c) of Law no. 3713, Anti-Terror Law, 12.04.1991, RG: 20843-
12.04.1991. 
72

 Law no. 3717 of 08.05.1991, RG: 20873-16.05.1991. This provision previously appeared in article 8(1) of the 
same law. It was annulled by article 19(b) of Law no. 4928, on 15.07.2003, and was reinserted into the Anti-
terror Law by article 7 of law no. 5532, on 29.06.2006. 
73

 This provision previously appeared in article 312 of the TCK of 1926. 
74

 Y.(8).CD. E. 1996/11624, K. 1996/12797, 18.10.1996. 
75

 Y.(8).CD.  E. 2004/3753, K. 2005/12780, 29.12.2005. 
76

 Y.(9).CD. E. 1995/6119, K. 1995/5720, 09.11.1995. 
77

 Y.(9).CD. E.2001/2976, K.2002/217, 04.02.2002.  
78

 Also see among many others Maraşlı v. Turkey (App no.40077/98, 09.11.2004), criminalization of use of the 
ancient name of Kurdish region, ‘Kurdistan’). The word “Kurdistan” was used as a geographical name during 
the Ottoman Empire until early years of Turkish nation-state. For use of the word “Kurdistan” in the Ottoman 
Emipre’s laws see Ahmed Akgündüz, Osmanlı Kanunnâmeleri ve Hukukî Tahlilleri (İstanbul: Fey Vakfı 1994). For 
use of this word in the Ottoman Parliament and the first Turkish National Assembly records, see Bayir (2010): 
footnote 59 and 446 respectively.  
79

 Turkey was found in violation of article 10 of the European Convention of Human Rights in most of these 
cases when they were subsequently brought before the ECtHR. Among many others see Sürek and Özdemir v. 
Turkey (App. nos. 23927/94 and 24277/94, 8 July 1999); Gerger v. Turkey (App. no. 24919/94, 8 July 1999); 
Başkaya and Okçuoğlu v. Turkey (Applications nos. 23536/94 and 24408/94, 8 July 1999). 

http://lib.soas.ac.uk/search~S1?/Xakgunduz&searchscope=1&SORT=DZ/Xakgunduz&searchscope=1&SORT=DZ&extended=0&SUBKEY=akgunduz/1%2C4%2C4%2CB/frameset&FF=Xakgunduz&searchscope=1&SORT=DZ&3%2C3%2C


BAYIR: REPRESENTATION OF THE ‘KURDS’ BY THE TURKISH JUDICIARY 

 

11 

changed its political methods and encouraged civil disobedience within society in order to 
achieve de facto recognition for the Kurds’ cultural, linguistic and political demands. 
However, the Yargıtay Criminal Grand Chamber (Yargıtay Ceza Genel Kurulu, YCGK) 
punished those who provided support to these civil disobedience campaigns80, or those 
attending demonstrations to this end. Their actions were classed as entailing membership of 
the illegal PKK organisation,81 under article 313 of the TCK of 2004 or as “making 
propaganda for a terrorist organisation *the PKK+”82 under article 7 of the Anti-Terror Law. 
These statements can be seen as further evidence of the intolerance of the legal system for 
claims of Kurdism.83 
 
 
Plus ça change: Civilian Courts Take Over the Discourse of Denial 
The recognition of the “Kurdish reality” from the 1990s in the political sphere resulted in a 
change in the representation of the Kurds in the jurisprudence. However, the response was 
not very radically different to what had gone before. Here we examine how the case law of 
AYM and the Yargıtay has attempted to maintain a particular position with respect to Kurds 
since the 1990s. In particular, there were several cases of closure of political parties which 
were, inter alia, campaigning for the Kurds’ cultural, linguistic and political demands.  

The AYM rejected the claim that there was a policy of assimilation with respect to 
Kurds and various other ethnic groups, and stated that “to repeat the fictitious allegations 
of assimilation, melting (ertime), and exclusion” went against the Constitution and the 
Political Parties Law.84 However, it justified this denial on the ground that talking about 
assimilating the Kurds could be tantamount to an acknowledgement of their separate 
existence.85 Seemingly ignoring the established case law denying existence of the Kurds (as 
cited above), the AYM has claimed several times that neither the language86 nor the 
cultures87 and ethnic origins of various groups have been denied in Turkey.88  It has claimed, 
further, that the Kurds’ identity has not been prohibited,89 and that they could “carry on 
with their native/local language, customs and traditions” in their “private life.”90 
                                                 
80

 These campaigns have included, inter alia, submitting standard petitions to universities for the teaching of 
Kurdish as an optional course, parents petitioning the Ministry of Education asking “I want my child to be given 
education in Kurdish”, wearing traditional garments at organized events, applying to registry offices and the 
courts claiming “I want Kurdish to be recorded on my identity card,” etc. 
81

 YCGK, E. 2007/9-282, K. 2008/44,04.03.2008. In this judgement, the YCGK refers to the PKK as a Marxist-
Leninist organisation which aims to establish an independent Kurdistan. 
82

 Y.(9).CD. E. 2007/9370, K. 2008/617, 04.02.2008. Also recently, İsmail Beşikçi was sentenced for using the 
word “Kurdistan” and for using the letter “Q” instead of “K” in an article when referring to the Qandil 
Mountain in Northern Iraq, the location of the PKK's base. In his justification, the public prosecutor claimed 
that in using the letter “Q”, which does not exist in the Turkish alphabet, Beşikçi aimed to make propaganda 
for the PKK’s demands regarding the recognition of the Kurdish alphabet. See “Beşikçi’ye ceza,” Milliyet, 6 
March 2011. 
83

 The ECRI Report on Turkey (2011), p. 37, at para. 116, refers to such legal actions as “abuses of anti-terror 
provisions”. 
84

 HEP-1993. Also see TEP-1980 and DKP-1999. In DTP-2009, the AYM denied that there existed any 
“oppression and a policy of persecution” by the state towards the Kurds in Turkey.   
85

 TEP-1980. 
86

 SP-1992, ÖZDEP-1993, HEP-1993, STP-1995, DDP-1996, EP-1997, DKP-1999. 
87

 SP-1992, ÖZDEP-1993, HEP-1993, STP-1995, DDP-1996, EP-1997, DKP-1999. 
88

 TBKP-1991, SP-1992. 
89

 TBKP-1991, SP-1992, ÖZDEP-1993, HEP-1993, DEP-1994, STP-1995, EP-1997. 
90

 SP-1992, HEP-1993. 
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Nevertheless, the judges set about re-tuning the previous case law of the Martial Courts 
which, as seen above, had deployed the argument of “commonality”. Instead of ascribing a 
Turkish origin to the Kurds, the AYM’s new narrative also theorized the Kurds’ Turkishness 
through commonality, which denies the distinctive characteristics of the Kurds, and in so 
doing ultimately justified the rejection of Kurdish ethno-cultural and linguistic demands.  

The AYM’s judgements in the political party closure cases of the 1990s do refer to 
“various origin people” and even “Kurdish origin citizens”. However, in its opinion, they 
could not be differentiated from one other since they have the “same origin”,91 “common 
culture, morals and religion” and, further, have “the same history”,92 common “values…and 
law”93 and a common language, which is Turkish.94 The AYM opposed the representation of 
the Kurds as a people who have a separate language and culture and are eligible for self-
determination of any kind.95 By emphasizing the Kurds’ linguistic, religious and historical 
unity with Turks,96 and blood relations through marriages,97 and by pointing out that Kurds 
and Turks have much in common and few differences,98 the AYM attempted to undermine 
the authenticity of Kurdish culture and, at the same time, implied that they are no different 
from the Turks.99 The claim that the Kurds’ history is the same as Turkish history overrides 
the former’s claim to their own history, different and independent from the Turkish ethnie. 
Further, the judiciary has insisted upon the inclusion of the Kurds into the organic definition 
of the Turkish nation100 and, conversely, has refused to consider them outside of the Turkish 
nation as a separate people/nation/entity entitled to the protection of their differences. 
That commonality, it was said, occurred through the fusion of people of various origins 
under the Turkish ethnie’s culture, language, and history, while Turkish/Atatürk 
nationalism.101 Thus, the AYM effectively rejuvenated the pre-1990 arguments of the 
Martial Courts, which blatantly argued in favour of the Turkishness of the Kurds. 

Moreover, the AYM has invoked the issue of language in order to “prove” that the 
Kurds are no different to the Turks. In one of its judgements, the AYM claims, “there is no 
original (özgün) Kurdish language.”102 In this sense, the AYM’s judgements resemble the 
judgements of the Martial Courts up to the 1990s, where those courts had tried to establish, 
with reference to “scientific evidence”, that the Kurdish language is derived from the 
Turkish language. However, unlike the Martial Courts, the AYM does not provide further 
                                                 
91

 YAR(8).CD.E.1994/1227,K.1994/3479,06.04.1994. 
92

 SP-1992. HEP-1993, ÖZDEP-1993, STP-1993, DEP-1994, SBP-1995. 
93

 ÖZDEP-1993, STP-1993, SBP-1995, DDP-1996, EP-1997. 
94

 In its judgements in the 1990s, the AYM declared the Turkish language as “the most prevalent language” in 
the country, used by the people “not only in official matters, but also within the family, in daily life and in 
education; in short it has become a common language used in all areas of social relations” (SP-1992, HEP-1993, 
DEP-1994, DDP-1996, EP-1997). 
95

 HEP-1993, ÖZDEP-1993, DEP-1994, STP-1995, DDP-1996, EP-1997. 
96

 SP-1992, HEP-1993, ÖZDEP-1993, STP-1993, DEP-1994, EP-1997. 
97

 SP-1992, HEP-1993, STP-1993, ÖZDEP-1993, DEP-1994, EP-1997. 
98

 SP-1992, HEP-1993. 
99

 Dicle Koğacıoğlu, “The Tradition Effect: Framing Honor Crimes in Turkey,” Differences: A Journal of Feminist 
Cultural Studies, 15(2) (2004): 119-51 makes a similar observation. 
100

 From the AYM’s case law it appears that it still entertains a definition of the Turkish nation anticipated as a 
single, homogenous entity, composed sometime in the past by the fusion of people of various origins under a 
homogenized national culture and common language (see Bayır 2010), while its association with the “Turkish 
ethnie” makes this discourse even more problematic (also see YCGK.E.2006/9-169,K.2006/184,11.07.2006). 
101

 SP-1992, HEP-1993, STP-1993, ÖZDEP-1993, DEP-1994, DDP-1996, EP-1997, DKP-1999, DTP-2009.  
102

 HEP-1993. 
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explanation in its narrative regarding the language question. This somewhat rushed effort 
by the AYM might be the result of a conflict between its enthusiasm for incorporating the 
official Turkish nationalist ideology in its judgements and being able to defend its view 
confidently. Despite this, it is interesting to see that the AYM has found itself able to pose as 
an authority to judge the originality of the Kurdish language, legitimizing and legalizing the 
official policy of denial.  

Somewhat contradictorily, the AYM also described the Kurdish language as a “local 
language” spoken by some ethnic groups that are part of the “national unity”.103 The AYM 
furthermore undermines the significance of this unoriginal, “local language” for the Kurdish 
people on the ground that Turkish is “the most prevalent language among individuals of 
different races and origins.”104 In its view, Turkish is not only the official language of the 
country but a “common language” which is also used in private life and in “education and 
culture” - in short, in every area of social life.105 More importantly, the “commonality” of 
Turkish among Kurds is claimed to be a “historical and sociological reality.”106 It also claims 
that very few people cannot speak Turkish.107 In this way, the AYM tries to establish that 
Turkish has become a common language for people of various ethnic origins in Turkey and 
has even substantially replaced the spoken “local languages” like Kurdish. This assessment, 
described as “unsatisfactory”108, appears to betray another agenda, that is, to prove the 
insignificance of the Kurdish language for Kurdish people in Turkey on the ground that 
Turkish is prevalent in every aspect of the life of the people, consequently obviating the 
need to protect the Kurdish people’s language. It also seemingly establishes that the 
differences among various ethnic groups are now insignificant, having been fused by living 
together over the course of a thousand years. Consequently, the AYM finds unacceptable 
the use of this “local language of ethnic groups who are considered within the national unity 
in common communication and modern education in place of the official language.”109  

The AYM also claims that the Kurds are not a territorially concentrated group and 
“there is no certain area or city which has natural or administrative boundaries which might 
be considered as the land of people of Kurdish origin or only populated by them.”110 The 
AYM adopts a historical explanation - that the Kurds had come to the territory of Turkey 
with the Turks, and together they “entered the current territory, settled there, fought to 
save it and lived there.”111 By claiming that, as with the Turks, Kurds too came to the current 
                                                 
103

 SP-1992, HEP-1993. In the latter judgement, the AYM stated that “local language, folklore and culture” are 
a “social colour and richness” and that they “are respected and they are the pride and happiness of the 
nation” as long as these identities do not contradict the Turkish nation’s common identity which is a 
constitutional concept. 
104

 SP-1992, HEP-1993, STP-1993, ÖZDEP-1993, DEP-1994, DDP-1996, EP-1997.  
105

 SP-1992, HEP-1993, ÖZDEP-1993, STP-1993, DEP-1994, EP-1997. 
106

 SP-1992, HEP-1993, ÖZDEP-1993, STP-1993, DEP-1994, EP-1997. 
107

 SP-1992, HEP-1993, STP-1993, ÖZDEP-1993, DEP-1994, DDP-1996. 
108

 Sultan Tahmaz Üzeltürk. ‘Bölgesel veya Azınlık Dilleri Avrupa Şartı ve Türkiye’ in İbrahim Ö. Kaboğlu (ed.), 
Ulusal, Ulusalüstü ve Uluslararası Hukukta Azınlık Hakları (Birleşmis Milletler, Avrupa Birliği, Avrupa Konseyi, 
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territory of Turkey, the AYM undermines the assertion that the Kurds are natives of the 
homeland (vatan), and no different to Turks in respect of their claim to original settlement 
of the country. As discussed above, the Martial Courts had also relied on this argument in 
their endeavour to explain the Turkishness of the Kurds by claiming that they are a Turanic 
people, coming from Central Asia, and not natives of Anatolia. The adoption by the AYM of 
similar reasoning effectively demonstrates that the legacy of the Martial Courts’ case law, 
based as it was on a denial of the Kurds, is very much present in the former’s recent case 
law.  

Furthermore, in the AYM’s judgements, the ethnic differences of the Kurds are 
qualified through the use of various terms such as “debatable,”112 a “hypothesis” 
(varsayım), or by referring to people “described as Kurds.”113 For its part, the Yargıtay 
asserts that people are “persuaded” that the Kurds exist in concentrated numbers in some 
parts of Turkey, and that the Kurds are a separate race, and are exploited by the state.114 
Further, the AYM described the cultural and linguistic demands of Kurdish people as a 
“backward aim” and “based on a hypothesis, comment and pretext,” originating in the 
efforts of foreign countries for political reasons and intensified by arguments of human 
rights and freedom which cannot be recognized.115 
 While the AYM does not deny outright the existence of Kurds and their language, 
and therefore must recognize that Kurds do have some distinct cultural attributes, it 
nevertheless avoids classifying them as a distinct people. In so doing, it uses various means 
to deny the authenticity of Kurdish culture, language, and history and their distinctiveness 
from the Turkish national culture, language, etc. Meanwhile, it also denies the claim of 
assimilation, even though its own rhetoric is grounded in assimilationist assumptions.  
 
 
Use of Kurdish in Official Legal Contexts 
Legal mobilization by Kurds through civil disobedience campaigns e.g. concerning legal 
claims to take Kurdish names, claims for Kurdish education, etc. forced the Turkish judiciary, 
by the end of the 1990s, to accommodate their demands to a certain extent. One recent 
case in this context was decided by the Yargıtay, which made use of the non-Turkish name 
“Mizgin” possible, and is considered as heralding a change in the attitude of the higher 
courts towards the Kurds.116 The first instance court, the Yargitay’s Civil Section Court, and 
the Yargitay’s Civil Grand Chamber (Yargıtay Hukuk Genel Kurulu, YHGK) in turn all refused 
the claimant’s demand to change his daughter’s official name Hatice to the name by which 
she was known “Mizgin”, which is a name used in Kurdish. It was reasoned that there was 
no “reasonable justification” (haklı neden) for such a claim. Further, the name “Mizgin” was 
considered incompatible with the “national culture, usage and custom” (milli kültüre, örf ve 
adetlere) under article 16(4) of the Nüfus Kanunu (Population Law, now defunct), since it 
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was not a word from the “Turkish language” (Türk dilinde olmayan). It was also considered 
that the word “Mizgin” has contradictory meanings in Farsi (good news) and in Turkish (a 
person urinated her/himself).117   

However, the case was re-heard by the Yargitay’s Civil Grand Chamber upon the 
claimant’s application for rectification of the previous decision (karar düzeltilmesi). The 
appeal court somewhat surprisingly changed its previous judgment and stated that the aim 
of article 16(4) of the Nüfus Kanunu was not to clean the Turkish language of foreign origin 
words, but to prevent the registration of names which are not compatible with “the national 
culture, morals, usages and customs.” It decided that the name “Mizgin” was not 
incompatible with any of these criteria. The judgment is important because, although the 
claim was about the compatibility of a Kurdish name with the law, the YHGK allowed this 
name to be used without indicating its link to Kurds or the Kurdish language. Instead, it 
opted to justify its lawfulness by emphasizing its “foreign (Farsii) origin”. The Yargıtay 
thereby recognized a Kurdish name without acknowledging its Kurdishness. This approach 
may be referred to as de facto accommodation, which still carefully resists de jure 
accommodation of the Kurds and Kurdism.118 

Even this de facto accommodation is problematic when we consider how the court 
explained the Kurds’ distinctive characteristics. It did so by claiming that their distinctiveness 
is a result of their having lived in a certain part of the country for long as a closed society. As 
noted above in connection with the Martial Courts’ discourse on the Kurds, the explanation 
framed in terms of Kurds as a closed community was one of the main arguments utilized to 
explain why the language spoken among Kurds is different to Turkish. The YHGK attributed 
the Kurds’ difference to some “regional formations” which are considered important and 
influence individuals living in those areas. This portrayal of Kurdishness as a “regional 
formation” allows the courts to deflate the claim that it has an independent existence. Thus, 
it declares these “regional” particularities as part of the “national culture, usages and 
customs,” and asserts the fusion of these distinctive characteristics into the “national 
culture”. The YHGK’s description of Kurds as a “regional formation” in order to annex 
Kurdishness to Turkishness becomes even more apparent when it refers to “Mizgin” as a 
word used in a “regional accent” (yöresel ağızda), presumably implying that it is a ‘regional 
accent’ of the Turkish language. Although the judgement therefore demonstrates an effort 
by the Turkish higher courts to take into account the needs of a wider range of people in 
Turkey, it also shows that they still fail to recognize Kurds as a distinct people, thereby 
reconstructing the pre-1990s conventional legal discourse of denial of the Kurds. 

The judiciary’s response to the use of Kurdish within court proceedings provides 
further illustrations of its continued alienated attitude towards the Kurds. Since Kurdish has 
not been officially recognized by the state, the judicial bodies employed less formal 
methods to manage cases where Kurdish-speaking people were involved. An inspection of 
the case law of the Yargıtay shows that the judicial bodies tried to overcome problems 
arising from the social reality of Kurdish speaking citizens by allowing them to be heard in 
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their own language in the courts, by informally using the assistance of the court clerk,119 a 
family member,120 a translator,121 an unknown person who happened to be present in the 
courthouse,122 or members of the security forces.123  In these ways, the judicial bodies not 
only implicitly acknowledged the existence of Kurdish-speaking people, but were also forced 
to allow Kurdish to be heard by the court through a translator even while it was being 
officially denied by the state. However, it seems that the Yargıtay has tended to allow the 
use of a translator only where absolutely necessary.124 At the same time, the Yargıtay has 
refrained from referring to it as the Kurdish language.125 

In cases where Kurdish has been used as part of a cultural or linguistic political 
demand, that is Kurdism, the Yargıtay has adopted a different position. It has referred to 
Kurdish as an “unknown language” and refused the appointment of a translator. Vedat 
Aydın’s case provides an illustration. Here the defendants were protesting against the 
state’s policy concerning Kurdish and insisted on speaking in Kurdish at the hearing. The 
court did not allow the defendants to be heard through a translator and referred to the 
language spoken as “a non-understood (anlaşılamayan) language”.126 Likewise, in Zana v. 
Turkey127 the first instance court had considered the Mr. Zana’s insistence on addressing the 
court in Kurdish to amount to implicitly waiving his right to defend himself, and that was 
later upheld by the Yargıtay. In a recent decision of a local court, Kurdish politicians accused 
of being members of Kurdistan Union of Communities, were disallowed from defending 
themselves in Kurdish on the ground that they knew Turkish, but yet wanted to speak in an 
“unknown language” before the judges.128 This decision may show that the judiciary’s 
attitude remains one of intransigence towards recognizing Kurdish. More strikingly, Kurdish 
is still referred to in the Turkish National Assembly records as “an unknown language” 
(bilinmeyen bir dil), and the records still carry remarks to the effect that “the speaker spoke 
in an unknown language, *s/he+ expressed some words.”129 
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“Customary killings” and the Reconstruction of Kurdishness  
Balagangadhara argues that “Orientalism is the western way of thinking about its 
experience of non-western cultures. However, it takes the form of an apparent discourse 
about the Orient.”130 Here we extend this conceptualization of Orientalism to the Turkish 
case i.e. as the dominant Turkish way of thinking about their experience of the Kurds and 
their culture. The Kurds have mostly been referred to as “Easterners” (Doğulu) or “of 
Eastern origin” (Doğu kökenli),131 the areas where they live as “Eastern provinces” (Doğu 
illeri), their political, economic, and cultural problems as “Eastern problems” (Doğu 
sorunu),132 and their language as an “Eastern dialect” (Doğu şivesi).133 The association with 
the East is especially used in the judiciary’s discourse when the Kurds are represented as 
people who are distinct. Simultaneously, another word used to distinguish the Kurds was 
the “region” (bölge).134 Thus, the Kurds have been distinguished by being referred to as the 
people of a particular region. Thus, the words “East” and “region” have been used in many 
judgements as substitutes for the “Kurdish” or “Kurds”.135 For example, a first instance court 
recently reasoned that ethnic violence against Kurdish families in a small village in 
Denizli/Çivril, which resulted in their being evicted from that village, was attributable to the 
“regional differences” of those families.136 Turkish jurisprudence signally associates the 
distinctiveness of these “Easterners”, or people of a particular “region”, with their 
backward, uncivilized, and cruel customs and practices. That is, starting from this 
geographical idiom but also when speaking of their culture, the Kurds are represented in 
Turkish jurisprudence as the Orient of the Turks.  

The stigmatization of the Kurds as the bearers of backward traditions has led the 
legislator to rescue them from those traditions in an effort to civilize them. In this context, it 
is interesting to examine the higher courts’ jurisprudence on “feud killing” (kan gütme saiki 
ile öldürme) and “customary killing” (töre saiki ile öldürme), which are specified respectively 
in article 82(i) and (j) of the new Turkish Penal Code of 2004.137 Since the addition of article 
82(j) to the Turkish Penal Code, which punishes killings in the name of “custom” (töre), the 
Turkish judiciary has distinguished between two types of killing.138 The first is “töre cinayeti” 
(customary murder), which is described as “killing on grounds of infringement of an 
established cultural norm”139 and is committed pursuant to a “family council” (aile meclisi) 
decision.140 The Yargıtay specifically points to the Eastern areas or “the region” as the place 
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where these types of killings occur.141 Töre cinayeti is considered to be aggravated homicide 
and the perpetrator(s) are sanctioned with “aggravated life imprisonment” without any 
reduction in the penalty on grounds of provocation142 and with no availability of parole. The 
second type is “namus cinayeti” (honour killing), which is committed when the perpetrators 
are unjustly provoked by the victim’s “inappropriate behaviour”143 and they occur outside of 
a customary context. As opposed to the perpetrators of customary killings, who are 
represented as influenced by collective decision-making, perpetrators of namus killings are 
seen as acting and living according to their individualistic decisions.144 The sanctions for 
these crimes when they are committed against women are also different. In the case of 
namus cinayeti, the perpetrators are considered to be unjustly provoked by the victim’s 
“inappropriate behaviour”, and thus receive a reduction in what would otherwise be a 
sentence of “life imprisonment”, and parole may be available.  

The Yargıtay’s description of “customary killing” by reference to a “family council 
decision” is criticized by some writers for relying on an “ambiguous and non-legalistic 
phenomenon.”145 Further, critics note that, in giving particular importance to the collective 
decision-making procedure, and pointing to the phenomenon as only occurring in the 
Eastern areas, the Yargıtay stereotypes a particular people as the perpetrators of customary 
killings.146 Thus, in the Yargıtay’s case law, the Kurds, who have strong family ties, among 
whom collectiveness is considered very important, and who are mainly settled in the 
Eastern areas, appear as the perpetrators of such crimes.147 

Describing this “mainstream” view according to which what she translates as:  
 

“honour killings” are seen as a phenomenon of a particular region, Koğacıoğlu states 
that “to single out the Southeast implies that honor crimes are primarily a Kurdish 
phenomenon, as the area is populated primarily by Kurds. Such a portrayal amounts 
to the stigmatization of Kurds... This enables other parts of the country to be 
imagined as somehow immune to the problem.148  

 
Sancar also criticizes the Yargıtay for othering the Kurds, in the way Europe treats the East. 
She states, “While Europe turns its head to the Eastern parts of the world when ‘honour 
killings’ are referred to, the same error is being continued in Turkey in another way and the 
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word ‘töre’ connotes only the Kurds.”149 Sancar considers the Yargıtay’s categorization of a 
type of killing in this manner and its association with a certain group or culture as 
tantamount to racism and othering against the Kurds.150 She also argues that such a 
categorization prevents an evaluation of the real scope of the problem. To approach the 
problem in this way targets the other’s violence while justifying “our” violence.151 

Today the tendency in Turkey is to create a new and broader category of crimes 
known as crimes committed under “custom”. Some academics also defend the development 
of a category of, not only “customary murder”, but of “customary crimes”. Such demands 
became very evident following a “massacre” was committed in Bilge Köyü/Mardin, in 
2010.152 Many lawyers, journalists, and politicians claimed that the massacre was the result 
of “custom”, and developed a very hostile language towards the Kurds. Such 
conceptualizations represent the Kurds as a backward people, with very primitive and cruel 
customary laws and practices. The evident unacceptability of such an event was, however, 
used to portray the traditions of those people as unworthy and used to justify force in order 
to civilize them, requiring an unconditional abiding attitude towards the law of the country. 
This approach can be criticized for being a totalistic vilification of every aspect of such a 
culture.  

A similar approach has been taken by the Yargıtay in “feud killings” (kan gütme saiki 
ile öldürme), introduced into the Turkish Penal Code in 1953 as a circumstance aggravating 
homicide. Feud killings are also described as crimes committed while under the influence of 
the family, and by a person conscious of a duty to take revenge for a previous killing 
committed by someone from the victim’s family.153 Judges have distinguished the act of 
“feud killing” (kan gütme saiki ile adam öldürme) from other homicide cases, by considering 
feud killings to be “committed under the influence of feelings of revenge” (öç almak) which 
is thereby an “immoral act”.154 As with customary killings, a feud killing is also contemplated 
as an aggravated type of homicide, with no plea of provocation being available, and 
requiring aggravated life imprisonment. A feud killing is further described as a killing which 
occurs “in order to comply with a primitive (ilkel) and anti-social (cemiyet dışı) tradition with 
the belief of observance of a duty.”155 The YCGK has clearly stated that the social aim (sosyal 
amaç) behind creating a separate penal category for feud killing is “to erase a rooted, 
deleterious custom (kötü adet) from society.”156 The use of language here is interesting in 
that it shows the judiciary’s role in a civilizing mission. 
                                                 
149

 Sancar, “Kadınlar.” 
150

 For a similar conceptualization of Western attitudes towards honour killings, see Sonya Fernandez, “The 
Crusade Over the Bodies of Women,” Patterns of Prejudice, 43(3) (2009): 269–86.  
151

 Sancar, “Kadınlar.” 
152

 A few armed village guards killed 44 people including women and children in Mardin. The killings were 
claimed to be committed due to the infidelity of the wife of one of the perpetrators, although it soon become 
evident that the intention of the perpetrators was more complicated involving some socio-political and 
economic reasons, see Akşit, Bahattin, Eşme, İsa and Akşit, Belma T. and Telman, Nursel. “Mardin’in Bilge 
(Zankırt) Köyü’ndeki Katliam Olayının Sosyolojik, Eğitimsel ve Psikolojik Analizi ve Uygulama Olanaklarının 
Değerlendirilmesi: Bir Keşif Araştırması”, 2009. http://mutam.maltepe.edu.tr/system/files/Bilgekoyu-
Arastirmasi-Rapor-30+Haziran-2009-son.doc (accessed 1 March 2012).  
153

 YCGK, E.1991/1-36, K.1991/76, 11.03.1991.  
154

 YCGK, E. 1973/332, K. 1973/458, 04.06.1973. 
155

 Y.(1).CD. E. 1991/750, K. 1991/1981,10.04.1991. See also YCGK, E. 1991/1-36, K. 1991/76, 11.03.1991, 
where feud killing was described as a crime from the “primitive ages”. 
156

 YCGK, E. 1973/332, K. 1973/458, 04.06.1973. 



BAYIR: REPRESENTATION OF THE ‘KURDS’ BY THE TURKISH JUDICIARY 

 

20 

Feud killings are also described as a phenomenon that particularly occur “in some 
regions”, that is in the East.157 The discussions in the Turkish National Assembly about the 
effectiveness of (the now defunct) Law no. 3236,158 which was specifically designed to 
prevent feud killings by exiling all the extended family of one of the parties to a feud, reveal 
how Eastern areas were described as the place where this “illness” exists.159 This law was to 
be applied in a limited number of regions. It was criticized by some deputies in the Assembly 
debates only after the transition to a multiparty regime in the 1950s because of its anti-
democratic, unfair, inhumane and collective punishment nature, and demands were made 
for its annulment.160  

In justifying an aggravated penalty for homicide cases that are classified as “feud 
killings” and “customary killings”, Turkish legislators and judges, created a penal regime on 
the basis of the perpetrators’ particular social and cultural environment, and their values, 
customs, and traditions. In other words, the people concerned were being punished more 
for their membership of a particular community or social group. Such an approach can be 
criticized because of the difficulty of distinguishing a family decision or custom from an 
individual decision or practice. It can also be criticized because such categorizations risk 
generalizing from the practice of an individual to all of the members of a community. These 
generalizations also endanger the creation of erroneous perceptions and stigmatization of a 
particular group, and contribute to the production of stereotypes against that particular 
group. While marginalizing such a group, such a process also creates negative attitudes 
towards that group, contributing its further to it already marginalized condition.161  
 
 
Conclusion 
This examination of the Turkish higher courts’ jurisprudence has shown that Turkish 
jurisprudence has been relatively immune from change with respect to the perception it 
propagates of Kurds. We have seen how Turkish judges have participated in reproducing a 
legal discourse of Turkish nationalism. There has been a consistent legal discourse with 
respect to Kurds, which continues to re-emerge in the case law, albeit to various degrees of 
intensity at various points in time. Since the 1970s, the judiciary’s representation of the 
Kurds has been based on overlapping yet distinguishable positions of denying the Kurds’ 
separate existence and claiming their Turkishness, to acknowledging the Kurds while 
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denying Kurdism, for the sake of “hegemonic preservation”. Judicial thinking also adopts an 
Orientalist perspective of Kurds, and reproduces a legal orientalist discourse, constructing 
the Kurds as the ‘other’ as a justification for civilizing them by legal means. Meanwhile, even 
though there is some slight evidence in higher courts’ judgements of attempts to 
accommodate the demands of Kurds, the lack of self-criticism of the dominant strain in the 
jurisprudence, based on the narrative of the Turkishness of the Kurds, lessens the 
significance of those judgements. Thus, the judiciary in Turkey has not only failed to produce 
a culturally pluralist jurisprudence which accommodates the demands of the Kurds, it has 
also produced an ethno-culturist jurisprudence with reference to the Turkish ethnie, and 
perpetuated the discourse of Turkish ethnic nationalism.  
 
 


