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Since the European Union membership process has gained a central position in politics, 

Turkey has become focused on reforms and change. Turkey’s need for reform perhaps 

shows itself most keenly at the state institutions. It looks like it is a must for virtually the 

entire bureaucracy, and mainly the armed forces, the judiciary and the police, to restructure 

in terms of mentality, organization and functions. Taking this into consideration, Turkish 

Economic and Social Studied Foundation (TESEV) Democratization Program (DP) decided 

to continue its studies on “Perceptions and Mentalities” with bureaucratic institutions and 

address the judiciary as the first institution.

One of the main reasons behind this choice was that there were very few studies on the 

judiciary, an institution that is in a central position in terms of democratization, law, and 

state-‐citizen relations in Turkey. Taking this shortcoming into account, a research series 

comprised of three separate studies that complement each other were prepared with 

an aim to inform and guide the public debate on the judiciary in Turkey. Based on these 

research projects conducted between early 2007 and mid-‐2009, TESEV DP published 

three separate books on judiciary in Turkish. 

on the mentalities of judges and prosecutors and how they approach the concepts of state, 

determine the perception of justice in the society and the functionality attributed to the 

judiciary as an institution in the public mind. The third book authored by Meryem Erdal 

takes a look at the press as an essential area for the institutional transformation of the 

judiciary based on democratic principles and norms as well as for the formation of the 

social perception that seeks a transformation as such. 

This English edition consists of an extensive summary of each of these three books with 

the aim to present their core findings in one volume.

Turkey’s requirements in its democratization process are the formation of a citizenship 

in conformity with the universal norms recognized today, along with its administrative 

mechanisms. The bureaucracy of law and, hence, the judiciary are in a central position 

as the indispensible guarantees of such a transformation. We hope that this study will 

make serious contributions to discussions on the reforms that will be made in such an 

important area...
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Foreword

originate also from the social mentality as much as from the state tradition. 
Therefore, how social perception is changing in the areas expected to go through 

important question. TESEV studied this issue within the scope of a research on 
“Social Perceptions and Mentality Structures” a few years ago and presented the 

addition to ideological frameworks such as religiousness, secularism and 
nationalism, these studies addressed the general approach to the state and the 
patriarchal environment evident in families, and revealed how perceptions are 
changing at the individual and collective level.

social ownership, and Turkey’s need for reform perhaps shows itself most keenly 
at this point. This stratum is the state institutions. It looks like it is a must for 

the police, to restructure in terms of mentality, organization and functions. Taking 
this into consideration, Turkish Economic and Social Studied Foundation (TESEV) 
Democratization Program (DP) decided to continue its studies on “Perceptions 

first institution.

on the judiciary, an institution that is in a central position in terms of 
democratization, law, and state-‐citizen relations in Turkey. Taking this 
shortcoming into account, a research series comprised of three separate studies 
that complement each other were prepared with the aim to inform and guide the 

the developments taking place in the judiciary after the first half of 2009. 

shed light on the mentalities of judges and prosecutors and how they approach 
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are interpreted within a pragmatic framework, and reveals the social perceptions 

institution and the way justice and law are perceived in the society. This is mainly 

as for the formation of the social perception that seeks a transformation as such. 

This English edition consists of an extensive summary of each of these three 

Turkey’s requirements in its democratization process are the formation of a 
citizenship in conformity with the universal norms recognized today, along with 

Etyen Mahçupyan 
Director of the Democratization Program, 
TESEV 
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Introduction to the Compilation

Just Expectations: A Compilation of Tesev Research Studies on the Judiciary in 
Turkey consists of summaries of the studies carried out under the main project 
on “Perception and Mentality Structures in and on the Judiciary”. The purpose of 

which have recently grown quite intense in our country and which are closely 

and with regard to the judiciary, and giving some ideas on how to solve them are 
also included in this purpose.

The first study, “Justice can be Bypassed Sometimes…”: Judges and Prosecutors in the 
Democratization Process
and prosecutors within the framework of a specific methodology. These interviews 
have provided a wealth of data that allow gaining information and developing 
ideas on how judges and prosecutors approach the judicial activity and various 
social-‐political issues; the studies present these specifically assorted data to the 

perception and mentality structures prevailing in the judiciary not only facilitates 

“Just at Times, Unjust in 
Others…”: Society’s Perception of the Judiciary in the Democratization Process, 

said that the first two studies complement each other like the two sides of a coin. 

issues related to the judiciary. 

The third part of the compilation is dedicated to “Everyone Have Their Own 
Judiciary…”: Press’ Perception of the Judiciary in the Democratization Process, which 

The studies encompassed in this compilation are included under the general 
framework of the sociology of law and the specific compartment of sociology of 
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jurisprudence. The sociology of law, which perceives law as an order of social life, 
studies the movement and development patterns of law, and its relation to other 
systems of the order as well as culture and the exclusive areas of life. On the 
other hand, empirical studies focusing on social processes affecting the operation 
of the judicial mechanism and the actors involved in the decision-‐making system 

jurisprudence”. Sociology of jurisprudence was developed as a response to the 

play a determinant role in the decision process.

Empirical studies on judiciary have a long history and a rich literature in the 

Turkey. In Turkey, sociology of jurisprudence is treated as the stepchild of law and 

themselves with taking a superficial look at the other discipline from the edge of 

development for “sociology of jurisprudence”, which is a specific discipline of 
sociology of law. Some of the judges and prosecutors we interviewed also pointed 

on judiciary makes it difficult to easily and efficiently discuss the issues related to 

“conspiracy theories”. 

democratic procedures and improvement of the democracy culture. On the other 

uninterrupted discussion. However, a discussion run with shallow arguments and 

Mithat Sancar
Professor of Law, 
Ankara University
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Judges and Prosecutors in the 
Democratization Process

We owe our thanks to each and every judge and prosecutor who gave us their 
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Introduction

of judges and prosecutors on judicial activities and various social-‐political issues, 
and which therefore aims to do a survey on the perceptions and mentalities 

conducted with judges and prosecutors within the framework of a specific 

around the judiciary, which have recently grown quite intense in Turkey and which 
are closely related to all aspects of social life and foremost to political 

encountered in the realm of the judiciary and with regard to the judiciary, and to 
give some ideas on how to solve them.

Methodology and Scope

through collecting data and information from the field. In Turkey, the findings 
from studies following a positivist methodology and focusing on issues such as 

the lack of a study oriented to understand the mentalities and perceptions 
prevailing in the judiciary is an important shortcoming. Surveys endeavouring to 
understand the interaction process from the perspective of the actors involved in 
that process are indeed rare in our country.

Data Collection – Data Creation

The methodology we preferred for this study was to administer interview forms 
that used qualitative and quantitative survey designs concurrently, on judges and 
prosecutors, and to record the interviews via an audio recorder. In line with this 
purpose, we prepared interview forms consisting of open-‐ended and closed-‐

or principles. 
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We designed the forms in two sections. In the first section, we included questions 
on socio-‐demographic characteristics, living standards, social relationship 
dynamics and socialization areas. We dedicated the second section to “in-‐depth 
interview”, with question groups oriented to identify the perception on the 
meaning of the profession and identity of a judge (externally and internally 
coded); understand the approach on the function of the activity of judging/
adjudicating and the mentalities factoring in the execution of that activity; 
determine how the actors of the activity of adjudication are viewed; reveal the 
preferences on norms and values in the activity of adjudicating; and diagnose 
political and ideological tendencies.

completed on 22 June 2007 with the final interviews held at the Courthouse of 

DGM), Gülhâne etc, the interviews in the other cities were limited to the 
magistrates/courts located at central courthouses. We took special care to ensure 
that almost all workdays were spent among judges and prosecutors at courthouses 
throughout the total duration of the field work, which was approximately five 
months. 

Identifying the Research Area

The aim of the study guided us in determining the research area. When going into 

decisions and practices. Therefore, we limited the interviews to court presidents 
and the prosecutors working at courthouses. In the interviews, instead of 

sufficient data to highlight the differing and similar points in the general picture 
of the judiciary. We collected the data through the technique of “in-‐depth 
interview”, which is included in the qualitative research tradition. In line with the 

“pursuit of multiplicity and diversity”1, which is one of the most evident 
characteristics of the qualitative research tradition, we kept the research field 

Courts (DGM) to judges and prosecutors serving at Juvenile Courts.

1 , p. 58.
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Perception Patterns Regarding the 
Judge/Prosecutor Identity 

Judicial professions (judge and prosecutor) have the highest prestige in the 

“roles” instead of mere “professions”.2 So, “who” are the carriers of this role? 
Drawing the picture of the judge/prosecutor identity is important in terms of 
recognizing the factors affecting the operation of judicial processes. Such a 
recognition requires taking the photo from at least three different angles: 
Doctrine and system (theoretical and ideological perception), the world of the 
judiciary (self-‐perception), and society (external perception).

We asked the judges and prosecutors we interviewed to share what they think 

interviewees used similar definition codes at first. These are concepts that to a 

good command of your area” and so on.

The Ideal Judge-‐Prosecutor

Under this heading, we will cite some passages from the somewhat mainstream 

injure it. (Interview 23)

Listen courteously, think cautiously, then speak wisely and decide impartially. I 

First of all, the judge must have a very decent character to ensure a decent 

he is on the side of the rightful party. Because he represents what is right and 

2 Rüdiger Lautmann, Soziologie vor den Türen der Jurisprudenz, p. 44 and subsequent. 
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hardworking, constantly following up the case laws and the new practices. He 
will study the case file well. (Interview 5)

judge or prosecutor. You have to have an economic and social formation 
conforming to that post; you have to have a rich accumulation of knowledge. 
In short, you have to have a personality that can really fill that seat, so to stay. 
(Interview 44)

As a result of the developments in the sociology of jurisprudence in the West, the 
discussions around the “judge’s portrait” also gained some new dimensions. As 

that the traditional uniform image of the “ideal judge” did not fit very well with 
reality. Whereas on the one hand the “clichés” that defined judges only in terms 

the other hand formulas on the “judge portrait” highlighting the political and 
social context of the juridical activity were introduced.3

inside and the outside that defined the judge as a “democrat”, “social engineer”, 

common. 

However, we also witnessed varying approaches in descriptions of the “judge 
portrait”. For example, a judge puts emphasis on “sensitivity to human rights” in 

impartial, respectful of human rights, should know and recognize and teach 

Another interviewee uses the “social engineer” concept to define the ideal role, 
while radically criticizing the widespread perception concerning the professions, 
or more accurately, the roles, of judges. 
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To what Extent Ideal Fits Reality

Most of the interviewed judges and prosecutors said that their image and 
conception of their professions or roles, i.e. the “ideal picture”, fit the reality to a 

this picture. Some interviewees were not of the same opinion and emphasized 

interviewees did not hesitate to openly state that the definitions on the “ideal 

When you are on your judge internship, they keep you in Ankara for a total of 
six months, divided into two terms of 3 months, and the gist of their teachings 
is oriented to keeping up appearances, such as judges do not eat, drink, stroll 

on. So, for three intensive months you are exposed to this heavy propaganda.

the man and his garments. But the justice that is within a person is meaningful 

together with the pattern of law that is outside the feeling of justice. Most of 

surveys on the state institutions:

placed on the third place in the ranking list of the most trusted institutions; for 

Another interviewee states with impressive words how his/her colleagues do not 
read and hence fail to develop themselves (Interview 29). We have another 

thinking that this situation is connected to the events surrounding the military 
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The pre-‐80 youth had it in them for example; the reading rates were very high. 

leftist or rightist causes and in the politics in general. (Interview 44)

cluster, and coupled with the low reading levels, this situation creates negative 
consequences such as conceit and complexes. 

completely ruined his relationship with the profession (Interview 8).

How Expectations from the Judiciary Affect the Identity 
Perception

In the eyes of the citizens, judges and prosecutors represent the entirety of the 
legal system. Therefore, expectations from them are also extremely high. This 
situation also affects the self-‐image of judges and prosecutors. The internal 
perception on the external perception on the one hand shapes the internal 
perception itself and on the other hand creates a pressure to shape itself 

how the traditional perception regarding the judge as the “person sitting in the 
prophet’s mantle” is reflected on them:

level with the prophet’s, who is the highest representative of our religion; hence, 
people expect perfect justice from us; perfect justice. (Interview 23)

Now, people call it so, yet a judge is not the prophet. Recently, the citizens 
have come to realize this. But in the old tradition, judge is seen as the person 
sitting with the prophet’s mantle. Of course the judge is not the prophet. But 
that is how people prefer to see you. (Interview 26)

An interviewee explains how in reality the society does not see judges as 
sacrosanct and complains that on the contrary they do not care or respect the 
profession (Interview 40). 

Identity, Social Origin, and Mentality Relationship 

Two thirds of the judges and prosecutors we talked to were from villages and 

can say that this phenomenon also corresponds to a widespread perception in 
the professional circle.
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Some interviewees gave detailed explanations on social origin, while some used 
expressions reflection their perception on the matter when answering other 

which all of us seek; you want to have your insurance and retirement guaranteed, 
and that is the dominant reason you choose this profession. So, you turn 
towards that option and close the door on all other options. (Interview 8) 

A judge saying that the profession selection “is closely related to family 

prevents most law school graduates from seeking a career as lawyer (Interview 16). 

An interviewee thinks that “this specific social class of judges and prosecutors is 
a matter of state policy” and defends this argument as follows:

purpose does it serve?” deserve a serious discussion:

From all this arises a timid, cowardly type of person who has no trust in 

the political power will give them as salary. And when this is the case, you get 
a legal system that never progresses, a justice that is never manifested, and a 

have to keep the judge and the prosecutor on hand. This is what works for the 

Operation Clean Hands in Italy”, an interviewee says that the system in 
Turkey prefers a meek judge/prosecutor profile (Interview 22).
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determine how this connection affects the decisions in the judicial process. 

analyses also voices similar concerns. In his opinion, it is extremely difficult to 

and attitudes. Because, the decision-‐making process runs as a product of many 

what share in the decision resulting from that process.4 

How Socialization in the Profession Affects Perception and 
Mentality

Our interviews revealed that the relations in the professional lives of judges and 
prosecutors are a factor playing a major role in the formation of their self-‐perception. 

experiences of judges and prosecutors are associated with how specific mentality 
patterns take shape when we consider the conditions prevailing in Turkey.

Almost all of the judges and prosecutors we talked to said that they are exposed 

pressure affects them. Here are some examples:

always on you. You are forced to kill your inner self and you are never allowed 
to take off your judge/prosecutor identity. You have to carry it at all times. For 

hand with my wife at age 46. (Interview 24)

constant watch. At least let me put it this way: in small places, whether it is a 

down the street eating a simit
piece of simit
on the street. Why? Because no one knows me here. In small towns, I have to 

anything I do and have. I have to do everything to prevent people from 

(Interview 32) 

The system applied in appointment and assignment of judges and prosecutors 
leads most of them to spend around 10 years of their professional lives in a very 
restricted social environment. Let us hear from our interviewees who essentially 
make up this environment:
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Their social relations are mostly with the other civil servants working in that 

commander of the gendarmerie, the police chief, etc., or in other words, only 

retreat into his shell. (Interview 42)

people] will clearly “sell them out” (Interview 11). Another interviewee uses more 

One of the judges does not hesitate to generalize his experiences and claim that 

“local people” or the “lawyers” (Interview 16).

prosecutors forces new recruits to live in “small towns” for a long time. For a 

judges and prosecutors generally find themselves in a social relationship with the 

The road leading from this to the mentality of “the civil servant of the state” is 
indeed very straight and short. 

The fact that judges and prosecutors perceive themselves as “civil servants” is 
one of the major sources of the “statist attitude” commonly seen in the judiciary, 

of the time, judges and prosecutors see themselves as servants of the state who 
gives content and validity to the “will of the state” in concrete events. 
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Perception Patterns on Judicial 
Independence and Security of Tenure of 
Judges

Judicial Independence

independence of judges.”5

principle of judicial independence.

This point is made clear in the “UN Basic Principles on the Independence of the 
Judiciary” of 1985, which is the foremost fundamental international instrument on 
judicial independence6. According to the “Main Principles”, it is the duty of every 

perform its functions. In this framework, “the independence of the judiciary shall 

country. It is the duty of all governments and other institutions to respect and 

Historical and Essential Meaning of Judicial Independence

Independence is a concept, a principle that refers to the judge’s relationships 

place at the time of the de facto performance of the judicial duty. Hence, in order 
to ensure independence, first of all the structural guarantees that will protect the 

7

5 Nurullah Kunter and Feridun Yenisey, , p. 315.

.
7 
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Based on the relevant international instruments, the minimum requirements for 

and careers of judges, guarantees related to period and conditions of duty, 
financial guarantees, principles concerning the internal operation of the judiciary, 
independence from colleagues and independent image and appearance of the 
courts.8

In essence, independence of the judiciary implies that the judiciary is not 

powers of the state cannot instruct or advice the judiciary. The security of tenure 
of judges is one and the most important of the institutions serving to protect the 
independence of the judiciary.9 

a guaranteed status for judges who perform the judiciary’s function. In other 

10 

Therefore, independence of the judiciary requires equipping the judges with 

their own professions or entities and free from any kind of fear or worry.11 

Constitutional Framework of Judicial Independence 

independence and security of tenure of judges. Including the provision that 

Article 138 “Independence of the Courts”. According to the article: 

judgment in accordance with the Constitution, law, and their personal 
conviction conforming with the law.

No organ, authority, office or individual may give orders or instructions to 
courts or judges relating to the exercise of judicial power, send them circulars, 
or make recommendations or suggestions.

case under trial.

8 
9 Baki Kuru, , p. 6
10 See: Ergun Özbudun, , p. 337.
11 Anayasa , p. 27.
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Legislative and executive organs and the administration shall comply with 
court decisions; these organs and the administration shall neither alter them 
in any respect, nor delay their execution.

The Constitution regulates the major elements of the security of tenure of judges 
directly and in a way also encompassing the prosecutors, and leaves the other 
elements thereof to laws. Let us take a look at the relevant provisions of these 
articles.

Article 139: 

allowances or other rights relating to their status, even as a result of the 

Exceptions indicated in law relating to those convicted for an offence requiring 

to perform their duties on account of ill-‐health, and those determined as 

Article 140: 

The qualifications, appointment, rights and duties, salaries and allowances of 

in their duties or posts, the initiation of disciplinary proceedings against them 

on account of offences committed in connection with, or in the course of, their 
duties, the conviction for offences or instances of incompetence requiring their 
dismissal from the profession, their in-‐service training and other matters 

the principles of the independence of the courts and the security of tenure of 
judges.

age of sixty-‐five; promotion according to age and the retirement of military 

These matters specified in the Constitution are regulated via Law no 2802 on 

related to the personnel status of judges and prosecutors, such as appointments, 
promotions, transfers, inspections and disciplinary actions.12 The Constitution 

12 Özbudun, p. 338.
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provides for related provisions in Article 159. 

System and Reality in the Eyes of Judges and Prosecutors

judiciary. From the news and commentaries appearing in various media organs, 

comes close to thirty years, we can conclude that there is a wide consensus that 
judicial independence does not exist.

this same common opinion. 

Those Regarding Judicial Independence as a System-‐Based Problem 
Some interviewees, after stressing the importance of judicial independence, state 
that the system is in general inadequate in this regard. Among them, some 
defined the “system” with a more integrated approach, while some understood it 
more specifically as “the judicial order”.

Another interviewee thinks that the judiciary in Turkey is deprived of rule of law 

norm and reality lies first of all in mentalities; he/she codes this mentality as “lack 
of an understanding of respect to rule of law in the society” (Interview 47).

Those Thinking that Problems Originate From Practice

or instruct them, yet this principle is violated or put under shadow due to various 
reasons. For example, an interviewee says that independence works in essence, 

influence the judiciary (Interview 26).
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strong enough, or is actually weak, when considered from the frame of separation 
of powers in the constitutional system:

As the third power of the state, it is weak, and they want to keep it under 
pressure all the time, taking advantage of that weakness. (Interview 26)

Those Seeing the Source of the Problems in Members of the Judiciary 

this, and that this is achieved through “quality”. This interviewee, who stressed 

in the judiciary is “lack of quality” (Interview 2).

Another interviewee who defined “quality” from another angle says that “lack of 

the lack of any reactions from the judicial community against the investigation of 
13, our interviewee points at 

the harm this situation did in terms of independence of the judiciary (Interview 30).

Still another interviewee who addresses the issue of judicial independence in 

judiciary. The same interviewee, after stating that the judiciary is weak against 

and awareness of one’s own power (Interview 6).

Those Claiming that There Are No Problems with Judicial Independence

the independence of the judiciary in Turkey. For example, a judge stated that as 

in terms of independence (Interview 37). 

13 Retired lieutenant general Altay Tokat, in his interview in  magazine, said he had ordered a few 
bombs to be placed at a few critical empty locations so that the civil servants coming from the West, the 
judges in particular, could understand the seriousness of their jobs (27 July 2006).
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An interviewee says that the judiciary in Turkey is independent, and then, referring 
to Decision 367 of the Constitutional Court14

anything against such “partial” decisions stems from the independence of the 

the chaos we are currently experiencing is all due to independence of the 

And there is not a way out of this mess. Right? (Interview 51)

Another interviewee also takes his cue from his own experiences and says that 

when we asked him concretely “what he thought of the structure of the High 
Council of Judges and Prosecutors”, we saw that his confident manner regarding 
independence and security changed immediately. 

should have its own secretariat to deal with its own transactions, and 

1980 Military Coup was a more accurate security for judges. (Interview 28)

 Evaluations regarding the HSYK 
Although what this interviewee says may look contradictory, it is important in 

We also had an interviewee who expressed that although he has never 

Justice Minister and the Undersecretary in the Council, this very structure and 

14 On May 1st, 2007, the Constitutional Court of Turkey issued a ruling overturning the parliamentary process 
of presidential elections based on a distorted interpretation of the procedural rule laid out in Articles of 102 
and 96 of the Constitution. The Court interpreted the minimum quorum of 367 votes laid out in the constitu-‐
tion as a requirement of minimum 367 parliamentary votes in favor of the presidential candidate. The ruling 
was issued after the main opposition party challenged the constitutionality of the election of the govern-‐
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judiciary. An interviewee went further and said that the inclusion of the Minister 
and the Undersecretary in the Council casts a shadow over the independence of 

regard to independence of the judiciary is the structure of HSYK. 

independence of the judiciary is quite widespread, not only among the judges and 

Discussions revolving around the HSYK are related to the essence, the core of the 

independence lies in protecting the judiciary from political authority’s pressures 
or attempts to influence. This system, which gives the executive an opportunity 
to interfere in the judiciary’s domain, contradicts with the principle of 
independence of the judiciary. That the executive will not hesitate to use this 

judges and prosecutors interviewed. We determined that the issues receiving the 
most complaints from our interviewees were the security of tenure of judges and 

executive on the judiciary.

Security of Tenure of Judges (and Prosecutors)

this end, it is necessary to provide some guarantees for judges, as independence 

15

15 Anayasa , p. 27.
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Constitutional Framework

security of tenure of judges as follows, including also the prosecutors in its scope, 
in paragraph 1:

so desire,

The exceptions to these guarantees are specified in paragraph 2 of the same 
article. According to this paragraph, “exceptions indicated in the law relating to 
those convicted for an offence requiring dismissal from the profession, those who 

The Constitution does not directly grant “geographical security”, which is 
accepted as one of the most important elements of the security of tenure of 
judges. According to the principle of “geographical security”, which is also called 

16 

The European Charter on the Statute for Judges states that exception to this 
principle is permitted only: 

disciplinary sanction,

in the case of a lawful alteration of the court system, and

17

Our Constitution provides that “temporary or permanent changes in the duties 

with the principles of the “independence of the courts and the security of tenure 
of judges”. 

Hence, the Constitution has transferred the issue to the law-‐maker, and the law-‐

16 Baki Kuru, p. 40.
17 
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transfer with their earned rights, salaries and cadre degrees, in accordance with 

Judges and Prosecutors”.

According to the article, “places with judicial and administrative justice 

geographical and economic conditions, social, healthcare and cultural facilities, 
degrees of deprivation, transportation conditions and other relevant conditions, 

In paragraph 5 of the same Article, the reasons for appointment are identified 

used or to another location equal in level to the current region of their offices, 
regardless of whether they have completed their term in that region and 
irrespective of their professional seniority”.

The regulation that is currently in force is the “Regulation on Appointments and 

Justice and changed numerous times since. 

The Nightmare of Judges and Prosecutors: Transfer or 
Relocation

functioning of the “geographical security of tenure”. A large majority of the 
judges and prosecutors we interviewed expressed that the practices related to 
change of location or post are not in harmony with the principle of independence 

of pressure always exists in the current system and this existence is enough to 
undermine judicial independence:
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they transfer you from here to Urfa, you go from a Region 1 province to another 

are elements of pressure, can happen any day, though not so frequently. 
(Interview 23)

count. 

The majority of the interviewees agree that practices related to “change of 
location of post” undermine the principle of independence of the judiciary. The 
conclusion we derived from the interviews is that there is a widespread perception 
among judges and prosecutors that change of post location is a practice 

Some of the judges and prosecutors openly disclosed that they arrived at this 

witnessed or heard from colleagues.

Some interviewees were of the opinion that the current system almost encourages 
acting on political reasons or personal relationships, independent from the 
examples seen in practice.

As a conclusion, almost all of the judges and prosecutors we interviewed see the 

Inspection and the Inspection Board 

At the source of the unease felt with regard to appointments and transfers lies 
the workings of the institution known as “inspection”. In essence, the fate of all 
the elements merging to create the security of tenure of judges (and prosecutors) 
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circulars (administrative circulars, in the case of judges), investigation into 
whether they have committed offences in connection with, or in the course of 

status and duties and if necessary, inquiry and investigations concerning them 

which consists of three articles, is dedicated solely to “inspection”. 

Black Humour Stories

The fact that the supervision system, which is so closely related to the professional 
guarantees and personnel rights of judges and prosecutors, works under the 

interviewees relate with regard to the operation of the inspection system, as 

listened to how the individual characteristics of the inspectors and the 

and determined the outcomes of inspections.

The matters queried and reference materials etc. used during the inspections take a 
good share of the complaints. The interviewees not only thought that the parameters 
of the inspection system were unfair and undue, they also pointed out that this 
system creates a pressure on judges and prosecutors. There were also some 

In the interviews, it was also expressed that executive’s opportunities to influence 
the judiciary are not limited to appointments and inspections only, and that there 

executive. It was specifically highlighted that the fact that courts do not have 

principle of independence of the judiciary.
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Suggested Solutions to Issues of Independence and Security of 
Tenure 

In the interviews, we asked our judges and prosecutors “how independence of 

noted that the ideas differed in the details. Moreover, there were some 
interviewees who emphasized the various dimensions of independence and 
accordingly suggested differing solutions.

“What everyone says”: Minister and Undersecretary Should Leave 
the Council!

An interviewee says that in order to ensure independence of the judiciary, it is 

Undersecretary from the Council, and attaching the Inspection Board to the 

the scope of a Project and are there for all to see. But they are not done, 

somehow they cannot do it. (Interview 43)

independence of the justice is the structure of the HSYK, and that any solution 
requires first of all a change in this structure. For example, a judge, when divulging 

says” (Interview 42).

The Issue of an Independent Organization and Secretariat

The fact that HSYK does not have a separate organization and an independent 

majority of our interviewees. The need for “an independent secretariat” was one 

the issue of independence of the judiciary.

removed from the Council states that having the Inspection Board working under 
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judiciary and the principle of separation of powers (Interview 12).

Another interviewee, highlighting the importance of having an independent 

from the Ministry of Justice and attached to the High Council (Interview 41).

Another interviewee pointing at the importance and necessity of inspection also 

(Interview 38).

Election of HSYK Members

of the judiciary. 

Opinions Seeing the Solution in Members of the Judiciary

Some of the judges and prosecutors we talked to advocated the idea that the 

of the judiciary. In this context, some interviewees highlighted “quality”, while 
some stressed concepts such as “self-‐confidence” and “conviction”. 
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Perception Patterns on Impartiality of 
the Judiciary

discourse is so widespread that the concepts of justice and judiciary are usually 

are located are called “justice palaces” in Turkey is regarded as an expression 

impartiality and equality.18

Meaning and Dimensions of Impartiality

In this context, justice tells that the judicial organs are required to judge and 
decide in accordance with impartiality and equality. Regardless of the content of 

in this sense that the norms forming the law are applied equally for everyone. 
The importance of an impartial judicial practice loyal to formal equality is 

concern for equality.19

Impartiality towards the State

scope in the initial periods when demand for independence of the judiciary was 
on the rise. In that period, a just judge was defined as a judge who did not mix 
the interests of the state with the requirements of justice, and justice was seen 
as the reality which judges should shout out in the face of the sovereign. According 

20 Therefore, 
it was emphasized that any structure, organization or arrangement that put the 
judge in the status of a simple “servant of the state” would cast suspicion on the 

18 
19 , 7 September 2003.
20 Juristenzeitung içinde, p. 321-‐322.
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legitimacy of the judiciary right from the start; and that a judge acting with the 
mentality of “a servant of the state” would at once render his own legitimacy 

The issue of impartiality in relations with the state manifests itself in different 

judiciary and the administrative judiciary, which is directly identified with the 
function of supervising political organs and preventing political excesses, this 

21 
Whereas in criminal judiciary, the concrete judicial approach to two crime groups 

offenses (such as torture, extrajudicial killings, -‐“summary execution”-‐ etc.).22

judiciary, or in other words its impartiality in terms of ideological influences, 

to take up the role of an actor in the political struggles taking place in the state 

similar situations, which are called politicization of the judiciary, are addressed 

Political Judiciary

merely a function of social life, and is at the same time an important instrument 

order to social relations and hence to reinforce or change social situations. The 

norms and gives legitimacy to the will that has created them; and this is another 
reason why it has a political character.23

political power, it is concluded that the judiciary has a political character in terms 

21 For a study on the concrete manifestations of the issue of impartiality in these two judicial branches, see: 

22 
23 Rudolf Wassermann, Der politische Richter, p. 17-‐18.
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conflicting demands, and the entirety of a group or society, and where these 
decisions are enforced with force when required.24

sense, the judiciary executes political power.25 

Similarly, when it is stated that the judicial power constitutes one of the main 
elements of the political domain in all forms of state, and therefore is already a 
power with a “political” character,26

cover of the judiciary.27

of the state is to silence or neutralize the opposition. Here, judiciary is used as an 

If a court takes as its reference the ruling or official ideology or the “mind of the 
state” instead of law and justice when deciding, then there is certainly a situation 

28

Impartiality of the Judiciary in the Eyes of Judges and 
Prosecutors 

All of the judges and prosecutors we interviewed said they perceived impartiality 

reflection of this perception pattern:

concerns or emotional influences. He may have a different social view, yet he 

(Interview 49)

24 Politische Rich-‐
ter und Staatsanwälte – auf dem Wege zu einer polarisierten Justiz? featuring Dietmar Albrecht & Ingo Hurlin, 
Neue Folge, issue 16, p.10

25 Adolf Arndt, Das Bild des Richters, p. 9. 
26 Politische Justiz 1918–1933, featuring Heinrich Hannover & Elisabeth 

Hannover-‐Drück, p. 10.
27 
28 
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Another example for this perception:

is furthermore an individual who has had the opportunity to finish a university 
in this country. So, of course a judge will have his own value judgements 

of his work. (Interview 3)

Yet, we have to emphasize that this approach is rather an expression of a wish at 

to impartiality of the judiciary is pretty common among the interviewees. 

Those Thinking that the Judiciary is Impartial and Any 
Deviations are Isolated Events

these are singular, isolated cases. 

Those Thinking that the Judiciary is Not Impartial

On the other hand, quite a few interviewees argue that deviations from 
impartiality in the judiciary are not isolated cases and are quite common. An 
interviewee thinks that the political antagonism in the society are reflected onto 

the society, and that this situation results in consequences that disrupt 
impartiality, eventually leading to collapse (Interview 2).

The Issue of Statism in the Judiciary

In order to further clarify the perceptions of the interviewees on the impartiality 

questions directly related to the issue of “political judiciary”. We formulated this 
question, which, in a narrow sense, aimed to highlight the picture regarding the 
perception of political judiciary, as follows: “There are particular criticisms that 

officials of the state (state employees) and crimes committed against the state. 

in the judiciary?” 

main question as follows, in line with the flow of the dialogue: “For example, 
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you think the security of the state is endangered? Can democracy and the security 

concepts such as national security or interests of the state? Then how should we 
interpret democracy? How would such situations affect the judiciary, in your 
opinion?” 

In the dialogues developing around these questions, we came across significant 

virtually any of the interviewees advocating without hesitation that the judiciary 
is impartial in its approach to the state. Some of the interviewees pointing at the 
existence of the tendency to favour the state in the judiciary defended that it was 

situation. Various evaluations on the existence of this tendency were put forward 
along with various rationales for the approaches against it; interesting comments 

Judiciary is also impartial to the state (so to say)

when such events take place, the necessary intervention is made, for example 
investigation is launched and punishments are given. However, the example he 
gave for interventions made for the sake of ensuring impartiality were interesting: 

for including witness statements incriminating some high ranking commanders in 

the judiciary was impartial, our interviewee actually admitted to the deviations 
from the impartialy (Interview 7).

Statism is prevalent in the judiciary, but it shouldn’t be

existence of an attitude of deviating from impartiality when it comes to the state:

Justice, individual rights, social peace, state, democracy, national unity and 

right to put them against each other. But they are sometimes placed against 
each other. Some people do this. And what do we call the outcome? We try to 
explain them with expressions such as politicization of the judiciary or 
intervention of politics into judiciary. (Interview 13)
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A judge, after stating that such tendencies show themselves “from time to time” 
in the judiciary although it is something that should never take place, argues that 

expectations from the political power and who therefore want to ingratiate 
himself to that political power (Interview 14).

Another judge first emphasized that impartiality is as important as independence, 
and then went on to explain that there is a failure to ensure impartiality, and that 
there are deviations from impartiality in the judiciary either due to political or 

democracy and human rights, with a human-‐centred approach (Interview 44).

Another judge, defending the same approach with similar words, says human 

Protecting the state and maintaining national unity are not the sole duties of 
the judiciary. The judiciary has other duties. Foremost is human rights. 
Because, you are the last authority that everyone can apply to. I mean, you 
can protect the state also with the police, with the military, and with all the 

Human rights ensure that the state acts in accordance with the law, which is 

at the root of this approach is the “fear” factor, and that we have to “confront 
ourselves” in order to get rid of this fear. Adding that he does not recognize a 

as a criterion in judicial activity. 

The same judge claims that the judiciary’s “tendency to protect the state’s interest” 
in Turkey is widespread. To support this claim, he refers to the statement recently 
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Judiciary fronts for the state and it should do so in any case
There were also judges and prosecutors who directly or indirectly revealed that 

yet also advocated that this was necessary. Whereas, some said they found these 

countries”, hence demonstrating that he regards this attitude as “normal”. The 

national security and national interests?” positively, giving “Turkey’s specific 
condition” as his reason (Interview 22).

activity of judging, explains how he holds the state more important than freedoms, 
as follows:

Despite these ideas he advocates, the same judge says he finds the “arguments 

does not accept any of the criticisms made in this regard.

Another interviewee stressing the importance and priority of the state also gives 
the “specific conditions of Turkey” as his rationale when defending that it is 
normal to have a practice that is different to that of developed countries. 
According to this interviewee, it is necessary to act stricter towards those 
offending for personal interests, while showing tolerance to those “acting for the 
sake of the state and the nation”; according to him, it is also among the 

police and the conditions in which they serve (Interview 8).

more priority: the state or the democracy? We have not encountered many 

protect the state and the regime. I am the regime’s prosecutor. (Interview 34)
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Sources of statism in the judiciary
Interviewees who thought “statist mentality” was widespread in the judiciary 

that favours the state and therefore violates the principle of impartiality in the 
judiciary is a reflection of the “statist mentality” that is widespread in Turkey, 
that this mentality takes root in the education system and is fed with an “enemy 
perception”. According to this judge, this is the reason why Turkey is not “a fair 
state” and rather a “security-‐oriented state” (Interview 1). 

emphasizes that among these reasons, “the statist traditions” have a special 
place. This interviewee thinks that the “fear of losing the reins of the state” plays 
a decisive role in the judiciary, as it does in other domains (Interview 12).

Some interviewees associate the situation of “impunity” frequently seen in 

rather than the attitude of judges. According to this interviewee, during the 
investigation phase, state officials are protected or favoured one way or another; 

enforcement, explains with examples how protective law enforcement officers act 
in investigations related to their own colleagues. This interviewee points out that 

“judicial law enforcement”, which does not exist in Turkey’s judicial system, could 

the prosecutors also prevent them from acting independent and free in such 
cases, which directly affects trial processes (Interview 43).

Testing statism in the judiciary 
In Turkey, you can find some studies aiming to demonstrate how politically 
partial or impartial the courts and judges are, although they are rare and usually 

studies, the role of investigation and trial process in the impunity of torture is 
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revealed in a striking way.29 We should note that the results of that research 

Court and the Supreme Court of Appeals, it is concluded that “judicial authorities 

30 

systematically and used as a sort of testing material to test the results of our 
study. For example, a statement coming from the judicial world and which is not 
the only example of its kind may help in evaluating the data we collected from 
the field with regard to the statist trends and sources in the judiciary. The speech 

Turkish Justice Academy should give us an idea on the prevalence of the patterns 
of perception and mentality revealed in our study:

for human honour and dignity. You are party to protecting the democratic, laic 

and crescent and to raise that flag even higher. In these, you do not have the 
luxury of remaining impartial.

who is one of the “writing judges”, thinks that this mentality, which is pronounced 

some of our interviewees, “places the judiciary under the clutches of the mind of 
31

29 Meryem Erdal, 
30 Demokrasi Plat-‐

formu, issue 2, p. 53 and subsq.
31 , 18 November 2007.
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Perception Patterns Regarding the EU 
Process

Turkey is going through a “reform process” since late 1999, when its candidacy for 

characteristic of this process is the extensive changes made in many areas of the 
legal system. In order to meet the “Copenhagen Criteria” which were the 
prerequisites for starting the accession negotiations with the EU, an intense 
legislative activity was started following the announcement of the first National 
Program in March 2001. In this process, the first product was the Constitutional 

packages” were introduced that made changes in many laws and added new 
provisions to some. Apart from these packages, the legislation making 
amendments in ten articles of the Constitution came into force on 22 May 2004.32 

Particularly during the initial phase of the EU harmonization process, democracy 

legislative activity. Whether the arrangements introduced in these areas were 

of the unchanging topics of the agenda. In particular, the manner in which the 

heavily criticized; and it was even claimed that the judiciary was turning the 

other grounds.

and mentality aspects determining the judiciary’s approach to the “EU 
harmonization process” and the “reforms” made during that process. To this end, 
we asked questions oriented to reveal how “critical arrangements” having the 
potential of determining the fate of the reforms were perceived, in addition to 
and more than the questions oriented to identify the general view of the 

32 For more detailed information on the content and Dynamics of this process, see Mithat Sancar, “AB Uyum 
Birikim, issue 184-‐185, p. 39 and subsq.
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Confused Minds regarding the EU Harmonization Process

From the answers given to our questions on the legal arrangements and 
amendments done during the EU harmonization process, we found out that most 
of our interviewees had hesitations on this matter. Some interviewees said that 

entirely positive. 

Those Thinking the Process Runs Too Fast

I personally witness the helter-‐skelter manner in which they are produced and 

implementation. But this mentality was introduced, the mentality that 

(Interview 6)

We should emphasize that the same judge finds the harmonization process 
positive in terms of improvement of human rights and democracy:

with our own dynamics or with the dynamics of others. Although I am not a 

freedom and human rights we are importing. (Interview 6)

Another judge, saying that he finds the arrangements made in democracy and 

with regard to democratization (Interview 2).
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Those Thinking there is Adjustment Problem between Changes and 
Social Structure

A part of the interviewees stated that although they find the changes made 

will occur in implementation and internalization of these arrangements due to 
the “unique structure of Turkey”.

of this perception:

their laws directly. Otherwise, the adoption of the EU laws is pertinent in 
terms of rights and freedoms, which we call the human values, yet their 
pertinence in economic, social and cultural aspects is open to discussion. 
(Interview 28)

A prosecutor sharing a similar perception says that the EU system “is really good”, 

level that can successfully carry this system:

Now, the EU’s system is really good. It is very easy to implement this system 
in Switzerland; the place we call Switzerland is as small as our province of 

currently we have “road arrest” procedure in our penal system. So you will 

According to this prosecutor, the solution lies in adjusting the arrangements in 
consideration of our actual and physical shortcomings.

Those Thinking Gains are Important and Problems Surmountable

A judge insisting that Turkey has gained a lot through the EU harmonization 

Turkey has gained a lot. Of course one’s heart desires that these did not 
happen with the pressure from Europe etc. But this is how it has happened in 
every country, you know that. This is the way it was done in all countries, in 

are experiencing today were also experienced Italy in 90s. They suffered a lot 
of hardships. (Interview 43)
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There were also interviewees who made detailed analyses on the EU. For example, 
a judge thinking that the EU process is a positive development in all aspects for 

Those Finding the EU and the Harmonization Process Harmful

The views of a judge looking at the EU from an opposite angle represent a certain 
perception that is found in the judiciary as well as the society, and give an idea 

Christian capital against the Jewish capital. It was to ensure the economic 
power and hence the security and safety of Christian societies. So they 

human. They do not accept those other than their own people as humans. 
Would they take us in? They would. How? When and if they need our power. 
Which power? Our fighting power. If they need it, they will take us in. 
(Interview 2)

of the EU thinks that the harmonization process has created negative 
consequences for Turkey:

love my country and this is what I think. (Interview 22)

that the EU process is inflicting great harms on our independence:

us. (Interview 34)

Another interviewee says s/he prefers “we had not entered the EU process”, 
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Precision Testing the Approaches to the Harmonization Process: 
Article 90 of the Constitution 

the most important products of the EU harmonisation process in terms of 
democratization and human rights. The sentence added to the last paragraph of 

agreements, on the grounds that they are unconstitutional. In the case of a 

freedoms duly put into effect and the domestic laws due to differences in 
provisions on the same matter, the provisions of international agreements shall 
prevail”, is of a nature that can smoothly open a large portal for international 
human rights standards to enter domestic law. The judiciary is the main organ 
that can carry these human rights standards inside, using this portal, into the 
domestic law so that they can have a direct effect on our daily lives. Hence, it 

patterns in the judiciary regarding these amendments and international human 

democratic means. 

Those Finding the Amendment Irrelevant

In our interviews, we found out that there are only a few who directly oppose to 
the concept of human rights and the international standards set in this area, 
whereas those with mentality elements going as far as denying the results in this 

What does it mean that the Parliament cannot issue laws against international 
conventions? Then where does this leave our sovereignty! In this regard, I think 
it is one of the points where we lost our sovereignty. Wrong! (Interview 14)

The interviewee seems to have forgotten that international agreements can only 

parliament’s hand and therefore the “national sovereignty” is also determinative 
here. 



43

contain legal resonances or that point at democracy even if forced; on the 
contrary, they approach the issue with statist/secularist-‐nationalistic ( ) , 
and even isolationist or racist mentality patterns.

For example, a prosecutor insistently emphasizing that he is “universalist” –and 

nature of international human rights norms in our domestic law, with a reflex 
that is almost statist/secularist-‐nationalistic ( ) (Interview 24).

One judge adopts a completely “isolationist” approach to international law. In 
all his radicalism, he does not even hesitate to list arguments which even the 
most ultranationalist persons would avoid defending since the emergence of the 
modern states system:

I do not find pertinent or appropriate any of the signatures put under any 

culture or our history. They are individuals who have forgotten the treatment 

happened in the War of Independence, they could not put that signature there 
so easily, they could not so easily make Turkey dependent (Interview 32)

The approach of one interviewee who started from the amendment of Article 90 
and went as far as to questioning the universality of human rights is also 

principle. Then he advocates his thesis that human rights are always used for 

the agenda with ulterior motives especially against Turkey (Interview 23).

decisions, on the following rationale:



44

Another judge thinks that ECtHR is “sometimes prejudiced” against Turkey; he 
implies that the applicants to this court are always from the “known circles”, and 
regards taking this path as “impertinence” (Interview 8).

Those Regarding Opening Up to International Law as a 
Richness 

“outside” with suspicion and distrust, and there is “a general tendency”, “a 
widespread perception”, and “strong mentality patterns” in this regard. We must 
also emphasize that some of these interviewees stated ideas on this matter that 

interviewees remaining out of this general picture demonstrate pro-‐freedom and 
universalist approaches in other matters too. 

A prosecutor, saying that he always decides for nolle prosequi in investigations 
opened on Article 301 of the Turkish Penal Code (TPC), adds that he finds the 
decisions of the ECtHR serious and consistent: 

are all relevant. Especially the various decisions on failure of prosecutors to 
conduct effective investigation; they are included in the summaries sent to us 

particularly in issues related to “freedom of expression” also points at an 
extremely important reason for the differences seen in the implementation of 
TPC 301:

Now we generally give priority to the Convention in issues related to freedom 
of speech. For example, in 2006 we did not file any suits against violation of 
TPC 301. We all decided not to prosecute in cases involving article 301, while 

use of the convention and the decisions of the Court of Human Rights. 
(Interview 21)

I mean I generally find the decisions of the European Court of Human Rights 
accurate. But this does not show that they sometimes give political decisions. 
I think some of their decisions are political and partial. For example, they 
acted partial in the Cyprus case. Again in some political crimes; they find 
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cases, at least that is how it feels to me. (Interview 41)

An interviewee stating having a completely positive approach to ECtHR also 
evaluates the reasons of the rejectionist and suspicious perception widespread 
among his colleagues:

I think the European Court of Human Rights is a very serious institution. A 
very serious and very guiding institution. Our media and official authorities 

do not have the right to like what coincides with your purposes and dislike 
what does not serve your interests. (Interview 3)

Is the Amendment Implemented?

negative approach to the amendment of Article 90, stated that the international 
human rights norms are not taken into account in trials.

follows:

where domestic laws were overruled and international conventions were 

and apply them, setting aside the laws. There is no such thing in practice any 
way. Yet the Constitutional article puts it very clearly. (Interview 41)

to refer to resources other than “laws and case-‐laws”, and comes to the same 
conclusion (Interview 37).

An interviewee openly says that he does not use international human rights 
instruments in trials, and adds that he has never witnessed a case where they 
were used:

conflict with the legal arrangement. Personally, I have never witnessed it to 
date. So I have no examples to give. ... But I do not think it is fully practiced. 

which result in verdicts against our country. This indicates that there is a 
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One judge explains that they do not make references to international instruments 

casting the decision (Interview 40).

A judge whose opinions we imparted at length under another context emphasizes 
that international human rights instruments “do not get even the slightest 
consideration” during trial processes, especially at the State Security Court where 
he serves. According to him, the reason is the “effort to protect the state at all 
costs”. When we reminded him that such decisions are likely to convict Turkey at 
the ECtHR, he said that those serving at those (state security) courts do not care 
two pence for that (Interview 42).

A prosecutor says that even the intensive seminar program of the Ministry of 
Justice on human rights and especially on ECtHR does not have much effect in 
practice, or in other words, that despite all these efforts, judges and prosecutors 
do not refer to international human rights instruments. According to this 
prosecutor, the reason for this is the distrust in ECtHR (Interview 47). 

One judge we interviewed thinks that the amendment to Article 90 has made 

amendment requires formulating a new constitution (Interview 12).
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In Place of a Conclusion

experienced on the axis of the concept of “change” in the last 10 years in Turkey 
are connected to the European Union, either directly or indirectly. The most 
concrete reflection of this situation is the “reforms” realized in the legal system. 
And in this fast and furious process of “change”, “democratization” holds a 
special place among the most frequently pronounced words.

Another striking characteristic of this period is how the judiciary made its entry 

process progressed, for the first time in history, there grew a clear awareness on 
the implications of the changes taking place in laws with regard to the judiciary, 
and hence the immense power of self-‐determination it held. In particular, the 
decisions rendered due to the new arrangements made within the framework of 

party closure cases and Constitutional amendments, and many other examples, 

important area that can help satisfy this need is sociology of jurisprudence. The 
great gap existing in this area in Turkey is one of the major reasons making it 
difficult for the discussions to flow towards more constructive channels.

Both the ideas and the impressions of the judges and prosecutors we interviewed 

resources. For example, in the case of impartiality, it is expressed in various 
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ideological approaches prevailing in the judiciary. Our interviews allowed this 

occasions that there is a resistance in the judiciary oriented to prevent the legal 
reforms made under the EU harmonization process from coming to life. The 
evaluations of the interviewed judges and prosecutors regarding these reforms 
and in general the EU process have shown that this is not a groundless fear. The 
majority of the interviewees openly declaring that they do not hold with or 
implement the Constitutional amendments and especially the amendments to 

Almost all of the judges and prosecutors we talked to stated they were of the 
opinion that independence of the judiciary is either not ensured at all or not 
ensured properly or that it does not work in any case. In fact, this situation is not 
an unknown for anyone. Nevertheless, we can say that the judges and prosecutors 
do not have a different perception than the traditional approach when it comes 

approach sees the essence of judicial independence in judicial self-‐government. 

importance of these mechanisms.

perceived and lived in this manner, there would arise a serious danger of the 
judiciary transforming into an oligarchic structure and crippling the functioning of 
the democratic system with the power it would thus wield. Mechanisms providing 

function such as ensuring that independence of the judiciary serves its intended 

social interests and demands. The judiciary turning into a power “independent” 
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impartiality, which is the foundation and source of legitimacy of the judiciary’s 
existence, exclusively in the hands of the judiciary itself. In such an operation, it 

open them to discussion.
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“Just at Times, Unjust in Others”: 
Society’s Perception of the Judiciary in 
the Democratization Process

during the study, and our thanks to all interviewees who agreed to interview with 
us and answered our questions with sincerity.
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Introduction

The purpose of this study is to gather data on the perception of various social 

“Justice can be Bypassed Sometimes…”: Judges and Prosecutors in the Democratization 
Process. These two studies share the same universe in terms of conceptual 
framework, theoretical foundations and methodology. Therefore, we felt it 
unnecessary to include conceptual explanations and theoretical information, as 

underlined the aspects specific to this study.

Following in the footsteps of the first study, we took care to impart the 

interviewed judges, prosecutors and citizens share similar perceptions on 
important issues regarding the judiciary. However, in this regard we also avoided 
a didactic style, and preferred to leave it to the reader to identify the differences 
and their meanings.
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Methodology 

In this study, “in-‐depth interview” technique was used and a specific framework 

the experiences of the interviewees, who were selected randomly. In order to 

it was preferred to select the interviewees from various regions of the country. 

The interviewees were found randomly, independent from age, gender, profession, 
ethnic origin, social status or ideological or political opinion. However, thanks to 

interviewees. 

The purpose of this study is to get information that will help in understanding the 

the study, effort was made to draw a map of these impressions and perceptions 
rather than reaching statistical results, and it was attempted to demonstrate the 
ideas prevailing with regard to courts and the justice system. Thus, a cluster of 
ideas and thoughts emerged from the study. These ideas were then grouped to 
form a meaningful text.
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interviewed persons. The process that creates and structures perceptions does 

the courts particularly affect their comments and thoughts. 

consent and approval. Sometimes, individuals may make “fair” judgements 

even when the outcomes are not in their favour since the process has a 

sources: favouritism taking place when individuals are not treated with 
impartiality and integrity; mistreatment; the existence of a hierarchy created 

revealing their ideas openly and with moral courage. An interviewee from 
Eskisehir explains the reason for this reluctance as follows: “I am afraid to say it; 
for one thing, we do not have freedom of thought!” While some interviewees 
tried to rush the process with short answers, some gave the feeling that they 

that there were statements contradicting the stereotypes or explanations 

opinion is that the real opinions of the interviewees are their later statements 

still feels under interrogation, and when developing opinions that oppose the 
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opinions they consider “mainstream” or “official”, they are cautious, especially 
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Perception of the Judicial Branch: 
Seeing the State and the Judiciary as 
One 

state, especially the units forming the executive. To put it more clearly, the 
interviewees demonstrated a strong tendency to identify the judiciary with the 
state. In this context, for example an irregularity or favouritism seen in the police 

judiciary. Hence, the judiciary is seen within the entirety of the state, any negative 

negative perceptions on the functioning of the judiciary feed the perceptions on 
the state. 

From this, we can conclude that the interviewees did not have any civic awareness 
on the principle of “separation of powers”, or that this principle did not hold any 

of the state, they all have it...” (Kars 1)33. Another individual we interviewed in the 
same province used similar expressions: “Judgement exists also in the police and 
the gendarmerie” (Kars 11). These expressions actually imply that institutions 
such as the police and the gendarmerie can put themselves in the place of the 
judiciary. This perception is also conducive to the interpretation that the judiciary 
is powerless and ineffective. Similarly, another interviewee from Kars expressed it 
directly. In his opinion, the military and the police have too loud a voice in Turkey 
(compared to the judiciary and the government). “Everything they want is done; I 
think the government does not have much influence. There is something like a 

say that this image is associated with whether the person lives in a village or city. 

33 In this book, the interviewees are identified according to their place of residence. 
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village stems from the fact that in village life, the gendarmerie is the most direct 
form of encountering the state. 

with the police. In this case, a negativity arising from the police is also associated 
with justice and the judiciary. 
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The Image of Courts and Courthouses: 
“Pray God Make No One Have to Go 
There”

the courts, and then the courthouses. In the interviews, we asked questions 

interviewees is that courts are not “pleasant” places. Even those who had never 
had the occasion to visit a court demonstrated a distant position towards courts. 
A 65 year-‐old illiterate woman we spoke to in Kars uttered a sentence which 

God make no one have to go there!” (Kars 12)

So what is the source of this perception? Based on our interviews, we can say 

Courts and courthouses have a “cold” image in general. An interviewee explains 
this feeling as follows:

For example, when entering a courthouse, any courthouse, you feel the cold 
face of the state. There is a cold structure there. No feeling of justice is evoked. 
It is a very different place. A very cold place and a very cold feeling. It also 

you have to go to a court, the reason for your going there is important. I mean, 
the charges against you are important. When you are on trial for thought 

political decisions. This is very common in this region. When it is a petty crime, 
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prevents people from thinking that they are receiving a service. In addition, the 

reinforce this perception. An interviewee from Sivas explains this as follows:

Courtrooms are very cold and daunting. Judges and prosecutors are as cold 

people. (Sivas 2)

This perception of courts and judiciaries was repeated in other interviews too. 
Another interviewee from Sivas says:

the court staff have a condescending attitude towards people; they speak 
loudly and in a reproving manner. (Sivas 3)

“fear”

When you enter the courthouse, first you feel fear. At least it was like that for 

trust them; you have to do whatever they say, so you have to trust them. 
(Denizli 1)

interesting modes of perception:

court any testimonies we were forced to make under torture; we used to feel 
more relaxed in the courtroom. An environment much more relaxed than when 

rules, and sometimes they apply the rules even when it is wrong. I find 
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Perception of Justice and Law 

When we asked interviewees directly what they understood from the concept of 
“law”, we mostly received answers such as “I do not know”, “I was not schooled”, 

this framework, we met some very interesting definitions.

Let us first give some examples where interviewees gave direct definitions for the 
concept of “justice”: 

A shepherd from Kars defined justice with these words: “Justice, as Ataturk said, 
is the foundation of the state, they say. Yet unfortunately we cannot find justice 

manners; good persons, good men are called justice” (Erzurum 1). One interviewee 
understands justice as “a system that also protects the rights of the oppressed” 

on the dilemma of “rightness-‐wrongness” (e.g. Kars 14). For some “justice is 
rights and laws” (Kars 18).

Some interviewees followed the path of the “negative” instead of the “positive”, 

country (Kars 3). 

We saw a widespread tendency to materialize the concept of justice with the help 
of some principles or values, as often seen in academic works or philosophical 
discussions. The principle most referred to in this context was “equality”.

young interviewee of Kurdish descent is a meaningful example of how the 

regardless of religion or race on the territories of a state” (Kars 11).
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Some interviewees defined “justice” from the viewpoint of the concept of order. 

“order” were educated and high-‐income individuals, which was found noteworthy. 

regardless of how highly educated they were. Similarly, none of the interviewees 
made references to universal norms when defining law. 

and more highlighted especially among those with an affinity to the “statist-‐
conservative” worldview. For example, according to one of these interviewees, 

“law protects the state and is valid for the state. Laws on the other hand are 

to everyone equally” (Sivas 1). 

Of course, after the concept of rule of law emerges, respect to laws is the first 
thing that should happen in our system, as in all the other countries like us 
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Image of the Ideal Judge 

In this study, we conducted interviews oriented to catch hints of the social 
perception on the ideal judge image. According to the results gained from the 
interviews, the general patterns determining the external perception on the ideal 
judge correspond strongly with the similar elements of the internal perception. 

mostly to qualities of “impartiality”, “integrity” and “fairness”. 

The interviewee from Denizli emphasized “integrity” when defining the ideal 

with conscience: 

An ideal judge should execute all the laws; he should administer all laws 

no favouritism. In other words, he should maintain his integrity in all his 

However, the interviewee emphasized that this expectation of his is not fully met 
in reality, and that not all judges are like this.

part of the society” in the image of the ideal judge. The interviewee, who pointed 
at a challenging issue like “socialization in the profession”, which is painful for 
judges and prosecutors and difficult for the society, gave the following explanation:

should spend more time among people, isolate himself from his judge/prosecutor 

with a synthesis. Hence, he has to have a strong intellect. (Samsun 1)

One of the interviewees pointed out that the most important factor making it 
difficult for courts to meet the expectations is their heavy work load, and provided 
a “citizen’s view” on this perception, which is widespread and strong among the 
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Expectations from Courts

One of the conclusions derived from the interviews was that the expectations of 
the society from courts are in concordance with the image of the ideal judge. 
Virtually all interviewees said that first and foremost they “expected justice” 

justice on three concepts: 
“Integrity”, “impartiality” and “fairness”. 

The concepts of impartiality and fairness are also defined with the help of other 
principles and values when it comes to expectations from courts. The most 
frequently referenced principle in this context is again equality. What is expected 
from the court is that they “treat everyone equally”. The following words from an 
interviewee in Erzurum emphasize this point: “We expect courts to treat everyone 

courts to give equal rights to everyone, treat everyone equally, and not decide 

from other mouths in the form of “expectation of justice, equality and rights” 
(Sivas 1). Some interviewees associated the concept of “fairness” with “fair trial”. 

also among the projections of the ideal judge image on the expectations from courts.

A scholar we interviewed expressed the expectation of fair treatment to everyone 

I was a witness at a court case. We went to the court. Before hearing me, the 
judge heard the grocery’s apprentice who was also a witness. He addressed 
him informally, using the second person singular “you”, and even scolded him 

He addressed me formally, using the polite “You”, and even his tone of voice 
was different. (Ankara 1)

We can see that similar expectations also encompass the treatments at 
prosecutor’s offices, as clearly indicated in the following account: 
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Belief in Realization of Expectations 
from Courts 

practice, when it comes to fulfilment of the expectations from courts. The 

(Kars 1)

The interviewees perceived that courts did not examine the files with due 

when they sometimes mix up the case files, a situation which is even seen in the 
appeal process. An interviewee explaining his impressions at a court emphasized 
the impression of perfunctory attitude, saying “they do not dwell long on 
anything” (Kars 8). There were a lot of complaints that in cases where the files 

solely on the report from the expert witness. 

interviewee, who had lost his child in the earthquake and filed a suit for his 
discovery, explained how he could not get any results despite having deposited 

Western law and the legal practices in Turkey, and said “no value is placed on 

fairly (Kocaeli 1).
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Confidence in Fairness of Courts

from courts is the lack of confidence in the fairness of courts. Indeed, we detected 
a lack of confidence that courts would administer justice among the generality of 

interviewees, distrust in the courts was a common perception. 

not repair the unjust treatment they had suffered or that a person harming them 
or someone close to them did not get the necessary punishment from the courts. 

depiction of this perception:

Justice has never taken its deserved place; they always skip it, they hit and 

also had the same frame of mind: 

though I had not committed any crime, I have never even violated a red light 

According to an interviewee, “the judiciary is in disgrace” and the manifestation of 
justice at court is “something that is pure luck”: “Justice is manifested perhaps 

despite having had no such experiences, shows the same perception with the 
same expressions. The question “Do you think justice is manifested in courts?” is 
answered as follows: “To a large extent, no! Sometimes, due to luck, one or two 
rightful decisions come from the court, yet they are exceptions” (Kars 6).

Of course, this distrust in the justice system is not a perception that originates 
solely from victimization. There were interviewees from different circles who 
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example, an interviewee states that he “does not trust the state” in general, and 
says he does not trust the justice, which he sees as a part of the state, either 
(Antalya 1).

According to an interviewee from Samsun, justice is the main mechanism that is 
supposed to ensure equality, yet in reality it is “the complete opposite” (Samsun 
2). The statements of this interviewee reflect a perception that is common in the 
films which he made references to, in the news and commentaries in the mass 
media, and more significantly, in the “daily language”:

Although there is a lot of evidence that one can trust in the courts, there is 
also a lot of evidence that you cannot trust them. For example, people can 

interview with a clean-‐cut opinion is interesting. According to this interviewee, 
courts are “not fair enough” (Kars 8). However, in the next question, the same 
interviewee changed this “not fair enough” to “not fair at all”. 

From some interviewees, we received direct responses that courts are fair. Some 

that the judicial mechanism is equipped with such safety valves. (Samsun 1).

Some positive responses are either short cut or lack explanation (For example 
Kars 2, Kars 7, Kars 13: “Fair”!). However, most of those who gave such responses 
used expressions during the later stages of the interview that indicated they had 

gives the following response when asked, “Do you think justice is manifested at 
courts?”

(Kars 2)
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Perception Patterns on the Functioning 
of the Justice System

examples related to the material operation of the justice system. During the flow 

perceptions are fed from negative experiences, testimonies and information. 
Based on the views expressed with regard to the operation of the justice system, 

several headings.

Favouritism and Power Relations in the Justice System

can say that the most common complaint is “favouritism”. In almost all the 
individuals we interviewed, we found a strong perception that favouritism at courts 
is a common occurrence and that power relations are a major factor influencing 
court decisions. Favouritism is expressed with concepts such as “having money”, 

“accommodation of requests of friends”. According to him, when he filed a suit 
against his employer, the employer was “influential” in various ways prior to and 
during the court process (Antalya 1). Another retired worker who was put out of 

During the interviews, we also came across statements claiming that some things 

have never personally witnessed such an occurrence. 
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it is a cultural characteristics:

To give an example from my own professional field, for example paying your 
taxes is a matter of honour for Europeans; yet here, the amount of tax you can 
manage to evade determines how good an accountant you are. Things like 
that. For me, this is a clear definition. This is the way of it. Or, if you have a 
very good lawyer, he can pull you out of the worst circumstances and elevate 
your status. You can find false witnesses, fake reports and whatnot. People 
can even get fake health reports. The concept of “acquaintance” will never 
end in Turkey. In its simplest form, we are fellow townsmen, and if you are a 
townsman, you protect your townsmen; it is your duty to adopt and protect 

culture will remain with you. (Samsun 2)

of the segments that provide certain advantages to them. An interviewee who 

In addition to favouritism towards powerful and influential people, there are 

courts as “the institution that has remained the cleanest”. 

Arbitrariness and Personality in the Trial Process

Some interviewees complain that the actors serving in the trial process, 
particularly the judges who have the power to decide and prosecutors who have 
the power to influence the process, act according to their own personal 
preferences and tendencies when assessing a case, instead of the general 
principles of law and the governing provisions of the existing legislation. 

the law:
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assessments “with ease” when interpreting the laws, which results in differing 
judgements ruled for similar cases:

For example, any judge can easily interpret the law according to his own ideas 
and give completely opposite decisions in cases that are essentially the same. 

Long Duration of Cases 

The time factor erodes the case, it eats through everything. You go to court for 
a small matter and it is settled in ten days; the other guy goes to court and his 

(Kars 4)

thinks that the long duration required for settling the cases makes it too 

long. (Kars 10)

An educated interviewee emphasized that the main factor prolonging the cases is 

prosecutors (Samsun 1). An interviewee from Antalya explains how he was 

 The 

advantage of the prolonged duration of the cases. In his opinion, parties that have 

prolongation of the case (Samsun 2). Another interviewee also implied that 

the topic to statute of limitation, the interviewee says this tactic is used particularly 
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Heavy Workload of Courts

prolongation of suits. 

Seeking Your Rights is Expensive

they will have to hire lawyers and hence will need money. According to an 
interviewee from Kars, the actual point in going to court is to defend yourself; yet 
since you cannot defend himself, you have to hire a lawyer. Yet since one does not 

Rich people hire lawyers, while those who are poor cannot do anything and 

while the guilty party is set free to roam the streets. (Kars 14)

According to some interviewees, “seeking justice” is expensive work. If one does 

from Gölcük explains the financial difficulties he found himself in right from the 

aftermath of the earthquake:

The court gave me ten days to deposit the fee. I had just come out of an 

staying at the hospital. So it was not easy for me to find seven and a half 

cannot file a suit, not a chance. You know they say they will provide lawyers 

assign you one? I mean there are no lawyers willing to come from the Bar 
Association, so they cannot appoint one. So, in my opinion, lack of money is a 
total hindrance against justice. (Kocaeli 1)

According to him, the reason he lost the case was that he applied to the court 
without a lawyer, since he did not have the economic means to hire one. An 
interviewee from Kayseri thinks when you hire a cheap lawyer, that lawyer will 
not pay enough attention to your case. This interviewee thinks lawyers make a 
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(Kayseri 4).

Lawyers are seen as actors that arrange self-‐interest relations and that can use 
their own connections and skills in favour of the guilty party, rather than 

Seeking Justice Outside Judicial Processes 

Most of the interviewees admit they have no other authority they can apply to 
when they have a dispute, regardless of how little they trust the courts and the 

Samsun 2). An interviewee who was tried and sentenced also points at the courts 
as the address to settle disputes:

with the mafia and will never have. If I tried to judge the culprits myself, I 
would feel all my education was wasted. So I would apply to a court in any 

In the eyes of most interviewees, from the most illiterate to graduates of higher 
education, courts are still a place of “remedy”. There are no categorical differences 

“I petition the court, settle the matter; I seek out the citizen and never give up my 

we can draw the conclusion that fair and effective operation of the judiciary is of 
utmost importance for the Turkish society. Here are some of the responses given 
to the question “What would you do to ensure justice?” all of which support this 
perception:

To ensure justice, you have to go to court; if everyone tried to settle their 

I would first petition the court. (Erzurum 2)
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Of course, the court. I would trust in the court. I mean, I may know that I will 

point. (Samsun 2)

The words of some interviewees show that they accept courts as a remedy not 

even if he has no hopes of justice prevailing:

vendetta, or a court. We do not have that power that comes from the law of 
the jungle so that we can overpower someone. And we do not have the power 

our due and we always end up the suffering party. So, unfortunately some 

courts do not have the same effect on everyone. For example, some interviewees 

valid option due to not trusting fully in courts:

neither would I go to the mafia; what I mean is, the state should treat the 
offenders as they deserve in relation to their offenses, and to the innocent as 
they deserve for their innocence. (Kars 3)

I would actually go to court. Where the court cannot provide a solution, I 
would settle the matter myself. Sometimes the court cannot give you the 
solution. (Kars 4)

Some interviewees say they do not want to apply to the judiciary for settlement 

functioning of the justice system, and that they would prefer to seek other 
remedies.

regard to seeking remedies other than judicial processes are the most explicit 
expression of this perception:

I would not go to court. Because that process, I mean that legal process... We 

region, I go the leader of the clan, or to the elders of that community, and my 
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Since the legal process is too wearying, people even give up their claims on 

But here I state it clearly: people give up their rights only so as to avoid having 
to crawl through that process. (Hakkâri 1)

An interviewee from Kars shares the same perception as evident from his 
following words:

themselves showered with new chores. (Kars 10)

people from applying to courts. The interviewee says this situation is wearying 
on people and hence discourages them from seeking justice through “legal 
procedures” and encourages seeking “illegal” remedies; he also points at an 
important truth: the unfairness of the judicial system undermines the concept of 

the interviewees sharing this perception think that a multi-‐phased plan of action 

first use his own means, and apply to the court only as a last resort. (Kars 16).

From the interviews conducted in Eastern and South-‐eastern Anatolia, it is seen 
) system; 

the judicial mechanisms of the modern state are not trusted as much as the 

in this context people resort to traditional justice mechanisms to solve their 
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Perception Patterns on the 
Independence of the Judiciary

In our interviews, we found that there is a widespread view that the judiciary is 

expressed their views on this issue with short-‐cut expressions. For example, first 
interviewee from Kars said: “The judiciary is not independent, is it? It isn’t 

not!” 

“This question is indeed ironic; everyone sees that the judiciary is certainly not 

Although there are various approaches on the definition and criteria of 
independence, we can say that this issue is for the most part considered in 

particularly with the government. A large portion of the comments given in this 

on a concept like rule of law or a principle like separation of powers. On the other 

from the educated segment. At the core of the perceptions of most interviewees 

processes. It is also seen that there is a widespread view that first of all 
governments should not interfere with the judiciary. 

As opposed to those saying that the intervention of the current government in 
the judiciary prejudices independence, there are also those who think that there 
are other forces controlling the judiciary despite the government. An interviewee 

the relations damaging this independence is the military domination:
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In my opinion, the judiciary is not independent. It is completely under the 
pressure of the state and the governments, and these governments are usually 

decide like this and that, then these events will take place and the country will 

An interviewee used exactly the following words: “The judiciary is not independent; 
it is under the state’s pressure, whether willingly or unwillingly!” (Kars 11). This 
interviewee sees the state as powers transcending the state, and thinks that like 
other things, these powers also pressurize or influence the judiciary.

Some interviewees said that the government should have the power to interfere 
with the judiciary and should use this power when necessary. One of the 
interviewees from Kars expressed this same thought in a very direct manner: 

should have some powers; in the end, it is the government.” (Kars 3).
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Perception Patterns on the Impartiality 
of the Judiciary

Responses to questions on the impartiality of the judiciary draw a picture that 

of deviation from impartiality, in concordance with the nature of the matter.

Although some of the interviewees shared the perception that courts act partial, 
they refrained from making a generalization on this matter. Some of these 

justification for this view. (e.g. Erzurum 2). Some interviewees talked in more 
concrete terms; they said there are certain factors disrupting the impartiality of 
courts and that deviations are seen from impartiality when these factors join the 
equation. 

indicating that the judiciary is partial: 

I am not sure; I do not fully trust courts, so I cannot say that the justice is not 

Some interviewees have a clear opinion that courts are “partial” (for example 

Among the factors affecting the impartiality of courts, the factor most emphasized 

look under a separate heading.
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Statism in the Judiciary

A significant portion of the interviewees think that “courts are not impartial when 
it comes to matters concerning the state”. Hence, it is seen that the perception 

“Justice can be Bypassed Sometimes…”: Judges and Prosecutors in the Democratization 
Process, 

courts decide in favour of the state when the citizen and the state contend in a case. 
According to an interviewee from Kars, “the more you are on the state’s side, the 
more protection you receive from the court; no need to say anything else on the 
matter”. (Kars 4) Another interviewee replaces the state with “system”: “It is partial; 

Despite these views, some interviewees provided a more detailed assessment and 

According to an interviewee, the reason why the judiciary is not impartial is the 
“pressure on the law/judiciary”:

First of all, there is a huge pressure on the law, a great pressure on the 
judiciary. In terms of ensuring that justice prevails, it is not always close to 

According to the interviewee, the low salaries of judges and prosecutors play a 
role in rendering these pressures effective:

Put yourself in the judge’s shoes. With your minimal salary, to what extent can 

would have to consider the long phase which will surely force me to go to the 
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An educated interviewee from Samsun said that when the citizen and the state 
come against each other in a suit, the citizen is at a disadvantage, which is the 

damages (Antalya 1).

Some interviewees implied that the ideological views and political preferences of 
judges and prosecutors affect their decisions and attitudes, and emphasized that 
this situation creates distrust towards the judiciary.

(Sivas 1) 

with the “lifestyle” issue in particular:

I don’t think that courts are under the influence of the political ruling party, 

Still, if his political view is in that direction, if he has adopted that party, I 
mean, a religious person would decide in favour of another religious person I 
think. The response to this question is already a depiction of what currently 

The interviewee from Antalya also made similar comments. According to this 

filed to close down AKP aimed to exert pressure on the judiciary:

down AKP. The Minister of Justice can interfere or give an opinion. He can 
influence judges and prosecutors from the outside. 

Do you think the government has an influence on the judiciary?

I do. (Antalya 1)
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side and that, to the contrary, it is against the government and the values it 
represents is not few. For example, when asked whether the judiciary is politicized 
or not, the interviewees from Van recall the decision of the Constitutional Court 
regarding the headscarf: 

If you mean the decision of the Constitutional Court, I say it is completely 

education there; this is our opinion. If you ask whether it is a just decision, I 
say it is not, not for me. It is not a just decision. (Van 2).

AKP closure case means in terms of the politicization of the judiciary: 

had in the judiciary. (Van 1) 

The same interviewees give the following explanation when asked “whether the 
367 decision is also like that”: 

They can turn whatever they want to their advantage or disadvantage; I don’t 

Another interviewee also stresses that the Constitutional Court demonstrated a 
political attitude towards AKP in particular and has compromised its impartiality: 

For example, the Constitutional Court generally acts political. As in the AKP 

politicized, at least in the recent period”. Our interviewee thinks that the military 
plays a role in the politicization of the judiciary, especially with regard to practices in 
the region, and that on some matters the judiciary is under pressure. Our interviewee 
thinks that the position and role of the military within the system are the main 
reasons of this chaos, which renders the judiciary dysfunctional; yet he still retains 
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Discrimination at Courts

the context of judicial impartiality. Some interviewees mentioned some practices 

examples they experienced. Among these examples, the majority are related to 
“language”, i.e. Kurdish. 

An interviewee explains that the judges and prosecutors used to react strongly 

situation is gradually improving:

At one time, there was a strong reaction when you spoke in a language other 
than Turkish at the court. Now the reactions have decreased; they are not as 

Kurdish is a ground for discrimination: 

present your defence in Kurdish although you know Turkish, you can get some 
negative reaction. But if you really do not know Turkish, they find you a 

and the language practices at courts:

Yes, some people receive different treatment. For example, they treat Kurds 
differently. The fact that Kurds cannot defend themselves in Kurdish is an 

kinship etc.:
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favouritism happens a lot. They are rightist and conservative. There is only 

According to this interviewee, for example while mafia leaders are released for 

political defendants:

The same interviewee says that the courts adopt a patriarchal attitude in cases 

killings”:
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Evaluations on Special Courts

examples of deviation from impartiality or misuse of the judiciary for political 
purposes. In particular, the impact created in the memories of these interviewees 

34, Court Martial and State Security Courts was expressed 
as a reaction to such practices. Barring a few exceptions, in general our 

For example, an interviewee in Kars explains the risks of martial law in the 
context of Court Martial:

should not exist. (Kars 1)

An interviewee who regards special courts as “a misinterpretation of the principle 
of rule of law”, says:

Of course these are misinterpretations of the principle of rule of law, in my 
opinion. State Security Courts, Independence Courts35 etc., they make the 
operation of the state, the executive easier, in law and in judiciary, and they 
are courts that do not go any further than legitimizing and legalizing certain 

Another interviewee shows Independence Courts as an example and thinks these 
types of courts are essentially illegal yet “unfortunately useful” in the prevailing 
conditions of those days. The same interviewee says courts in the same type as 
State Security Courts can exist provided that their mode of operation and trial 

are quite confused on this matter, they have a feeling that this situation is not in 
conformity with the principle of natural competent judge, and the closed structure 

34 It is the name given to the special court established by the military junta which staged the coup d’etat of 
May 27th, 1960 to try the members of the overthrown Democratic Party (Demokrat Parti) government. The 
trial resulted in the execution of the Prime Minister Adnan Menderes and two ministers. 

35 These were special courts established during the Turkish War of Independence (1919-‐1923) to prosecute the 
individuals who were involved in the anti-‐government movement. 
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Awareness Levels Regarding the  
Legal System

During our interviews, we found a prevailing atmosphere of general ignorance 

theoretical topics such as the principle of separation of powers and extending to 
jurisdiction areas of courts, the hierarchy of legal texts and the order of 

citizens. 

One of the citizens we talked to in Van emphasized that the “ignorance” of 
citizens constitutes an important hindrance in the manifestation of justice, and 
gave the following example: 

payment. (Van 2) 

Similarly, the interviewee from Denizli does not hesitate to say “he knows 

not know it yourself. Actually there is a place in courts where you can consult, 

All interviewees acknowledge that ignorance is an important shortcoming in 
seeking your rights and for manifestation of justice. It is also understood that the 
education system has no effect in eliminating this ignorance. 

There are several exceptions to this general state of ignorance. The exceptions 

working in fields close to the law domain 2) Educated individuals 3) Those who 

matters know the duties and competencies of that relevant court. (for example 
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Kayseri 5; Yozgat 1). The same individuals also expressed the difficulties 
experienced in accessing justice. For example, the interviewee from Hakkâri 

necessary to carry a dictionary with you in order to understand the judicial 

lawyer or a petition-‐writer in order to ensure that you apply to the court using 
the correct procedure. He thinks such challenges exist even for the simplest 

the changes in the legal system is too few. And these handful of people are from 
the educated segment. 
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In Place of a Conclusion

In modern societies, the main function of the judiciary is to settle conflicts 
impartial 

procedure and process

of the judges we talked to for “Justice can be Bypassed Sometimes…”: Judges and 
Prosecutors in the Democratization Process, 

judiciary. If there is distrust, then the real catastrophe has already started.”

important place in the sociology of law and in the sociology of jurisprudence, 

numerical measurements are questioned with justified reasons. The most 

questionnaire method are not productive in terms of getting a full picture on the 
perception regarding trust. To rectify this shortcoming, the “in-‐depth interview” 
technique is used so as to ensure that perception patterns regarding the judiciary 

of which arises with regard to identifying the survey scale and universe. Creating 
a sampling that can represent the whole of the society contradicts with the 
nature of the in-‐depth interview. Therefore, in studies carried out using this 

summary of the data extracted from interviews. 

meaningless. Even in a narrow universe of interviewees, the perception patterns 

judiciary. In particular, since negative perceptions serve as warnings that remind 
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framework. Among the “outcomes” of this study, those we consider worthy of 

concept rather than an awareness of the principle of separation of powers. This 

The Castle 
and The Trial 
reminders of authority etc. However, in societies that have an advanced awareness 

rule or as its direct reflection; or this perception does not reach the lengths we 

perception, which we called the identicalness of the judiciary and the state, has 

mentality that regards the judiciary as an external power or structure aiming to 
control and discipline the society rather than an organization that provides 
service to citizens plays an important role. Essentially, the perception of courts 

the outlook on the state in this specific area. The perception of “statism in the 

context. Let us remind you that there is a wide and strong perception that the 
courts will always more or less side with the state in court cases where the state 
or its officials are a party. 

with the evaluations of a large segment of the judges and prosecutors interviewed 
within the scope of our previous study “Justice can be Bypassed Sometimes…”: 
Judges and Prosecutors in the Democratization Process is an important finding that 
requires serious attention, in our opinion. 

In the various manifestations of the perception that the judiciary is not 

social power fields and influences the judiciary from these power fields. On the 
other hand, those who think that other various power groups, such as the army, 
manipulate the judiciary against the government take as their starting point the 
argument that “AKP” does not have “the real ruler power”. 
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The weakness of the trust in the judiciary is another finding of our study. This 

the state or private parties, usually comes out the rightful’ is determinative. The 

expression is that the structure and relations of the ruling government, which are 

i.e. lack of any other means of remedy. 

As a result, in the light of the picture revealed through the interviews, we would 

as limited only to the organizational structure and operation of the justice system, 
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Press’ Perception of the Judiciary in the 
Democratization Process

to the TESEV Democratization Program staff, and foremost to Koray Özdil and 

to carry out this intensive work. 

Meryem Erdal
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Introduction

This study focuses on the one hand on the “judiciary”, which ensures social 

institutions forming the State within the scope of the right to information of the 

criticisms, commentaries and reviews regarding the judiciary are gaining an 

Another point indicating the increasing role of the media with regard to judicial 
processes is the way the media promotes transparency and democratization in 

developing and strengthening the democracy as well as rights and freedoms. 

This study attempts to show, using critical cases as samples, how the media 

society and the judiciary. In the study, endeavour is made to impart the media 
reflections of contentions among institutions arising during critical cases and the 
effects of these reflections to the process. By doing so, it is also aimed to discover 

reviews on the cases sharpen or smooth social and political divisions. Instead of 
focusing solely on columnists and commentators who are identified with the 
identities of their newspapers, the study pays special importance to the views of 
columnists and commentators who draw attention with their unique attitudes 

and commentators who address events independently from the separation and 
contention existing in the media were seen to act like path-‐clearers in terms of 
reminding the media of its democratic monitoring function. 

To achieve the purpose of the study, six critical judicial cases each of which 
resulted in major political, legal and social consequences and left their marks in 
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their specific areas, and five newspapers reflecting the various trends and 
separations in the media were selected. The selected cases are the Susurluk, 

Dink case in view of freedom of expression including the process that led to his 
murder, and the closure cases of the Democracy Party (Demokrasi Partisi, DEP) 
and Welfare Party (Refah Partisi, RP) within the context of freedom of association 
and expression. In order to find out the media’s perception of the judiciary, five 
newspapers were selected in consideration of the different social segments they 

Hürriyet was chosen to 
represent the mainstream media; Zaman was chosen for its high circulation rate 

was chosen as the representative of the nationalistic segment; Taraf 

during ongoing critical cases, and Radikal was chosen for the period prior to start 
Taraf.

Before proceeding with an overview of the media, a summary of these six critical 

The Susurluk case

mafia-‐police foot of the deep and extensive network of relationships. Found in 
the Mercedes car that crashed were the True Path Party ( , DYP) 

massacre and sought with red notice and who carried a fake ID under the alias 

Sedat Edip Bucak survived with injuries, the other three lost their lives. After the 

was included. Some of these charges included the lost weapons and the issuing 
of fake green passports to the Turkish National Intelligence Organization (Milli 

Inspection Board, upon a letter of appointment dated 13 August 1997 from Mesut 
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enlightening the state-‐politics-‐mafia relationship revealed with the accident 

program on which he appeared on 22 January 1998. Following this disclosure, the 

officially disclosed, the matters contained in a 12-‐page section of the confidential 
report were somehow leaked to the media. The confidential sections of the report 
were not even sent or disclosed to the court hearing the Susurluk case. Yet, the 
confidential parts of the report were later found during the Ergenekon operations 
in the searches done at the homes and workplaces of the suspects, and took their 
place in the annexure of the Ergenekon indictment. 

After the Susurluk scandal, Turkey came face to face with a new “deep state” 

Intelligence Organization (

since 15 July 2005, 12 of which remained unsolved, and in which 7 soldiers were 
killed and 44 people were wounded.

The fact that the apprehended suspects were Gendarmerie’s Intelligence and 
Counter-‐Terrorism Service’s (  Mücadele

36 The fact that gendarmerie ID cards were found on 
the apprehended perpetrators turned all eyes to the General Command of the 
Gendarmerie. The General Commander of the Gendarmerie, Fevzi Türkeri, 

Kara Kuvvetleri 

investigation included in his indictment some witness testimonies incriminating 

officers in the case,-‐“I know him, he is a good guy”-‐ as an “attempt to influence 
the judiciary”.

36 , March 2007, p.12
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release. In this press release dated 20 March 2006, it was said with regard to the 

that have no relevancy with the truth”. In their reports, the inspectors stated 

disciplinary punishment.37 The HSYK (High Council of Judges and Prosecutors), 

Undersecretary of the Justice Minister who has criticized this decision for 

The Ergenekon case

No.13 and is continuing to expand with every new development added to its 

organization (NGOs), the academia and the media, and plotting assassinations 
for the purpose of creating an atmosphere of chaos in Turkey and laying the 

The Ergenekon investigation witnessed some specific differences and firsts with 
the scope of the charges, the widespread nature of the organization and the 

Turkish Armed Forces (  TAF). However, the developments 
occurring during the course of the investigation found immediate reactions in the 

detentions. Dissolutions and polarizations increased with every new development.

37 ’, 29 
March
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The Hrant Dink case

Hrant Dink, editor-‐in-‐chief of AGOS
killed on 19 January 2007 in a shooting attack in front of the newspaper’s office. 
Dink’s trials arising from Article 301 of the Turkish Penal Code and the lynching 

the assassination something expected. The information revealed after the murder 

until the end of the incident.

pilot of Turkey and one of the adopted daughters of Atatürk was of Armenian 
AGOS

Hürriyet 
Hürriyet

AGOS, yet used in its headline a title oriented to 
create question marks independent from the content. On the next day, in its 

threatened there. Following this incident of threatening, the radical rightist media 

in front of the AGOS 
containing threats. Meanwhile, the press, picking out the sentence “the purified 

vein linking Armenians to Armenia. As long as we have the awareness of its 
existence.38

2004 as a part of Dink’s 8-‐part series on the Armenian identity, used this sentence 

was filed against Dink for violation of Article 301 of the Turkish Penal Code (TPC). 
Although the expert witness did not find any element of crime in the sentence, 

 showed Dink as 

38 
their hatred for Turks shapes their identity.
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a target with its headline “Look at That Armenian”. Due to this news, the 

triggered against Dink under the pincers of the press and the judiciary did not 

the court. This time, the suit was filed on charges of “attempting to influence the 

the media and the judiciary. At the first hearing, Dink and his lawyers were 
exposed to insults, curses and threats from a group that said they wanted to 

courthouse under police protection. 

Democracy Party Closure Case

In Turkey, parties centred on a democratic solution to the Kurdish issue, namely 
, HEP), DEP, People’s Democracy Party 

( , HADEP), Democratic People’s Party ( Demokratik Halk 
Partisi, DEHAP) and finally Democratic Society Party (Demokratik Toplum Partisi, 
DTP), were closed down on the grounds of committing separatism.

were arrested. Kurdish deputies joining the political arena under Social Democratic 
People’s Party (Sosyaldemokrat Halk Partisi
party also joined DEP after a while.

On 2 March 1994, exactly three months after the filing of the closure case on 2 

decision, which coincided with the period when the Speaker of the Parliament, 
Hüsamettin Cindoruk, was in the United States for treatment purposes, the 

Security Court (Devlet Güvenlik Mahkemesi, DGM) of Ankara. The MPs, refusing to 

detained on the next day at the gates of the Parliament. These developments led 

within the context of “human rights” and “freedom of expression”. 
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MPs on Parliament premises. However, this time, Speaker Cindoruk did not allow 
any detentions to take place at the Parliament without a duly issued decision 

A very different picture was revealed when the attitude demonstrated during the 
“lifting” of the immunities of DEP deputies was compared to the protective 
attitude adopted so as “not to lift” the immunities of the political actors of the 

Welfare Party Closure Case

The process, escalating with the march of tanks in Sincan following a pro-‐jihad 

Sincan on 30 January 1997, led to historical developments that went as far as a 

religious reactionism (irtica; seeking to return to the old Islamic way of life and 
government), punishing acts committed against Ataturk, and ensuring adherence 
to the dress law. The Turkish General Staff prepared a document classifying 

army’s interference in politics. Following these decisions, on 21 May, a suit was 
filed at the Constitutional Court against the ruling Welfare Party on claims of its 

over the Prime Ministry seat to his Deputy, Tansu Çiller, who was the leader of the 

Anavatan 
Partisi, ANAP), to set up the government instead of the Leader of the DYP which 

(the 55th government) together with the Democratic Left Party (Demokratik Sol 
Parti, DSP) and the Democratic Turkey Party (Demokrat Türkiye Partisi, DTP).

In the following pages, we will take a look at the media’s perception of the 
judiciary within the framework of the deep state, judicial independence, 
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The Deep State and Depth-‐
Handicapped Trial

origins of the deep state, the way it is organized in Turkey and the course it 
follows. Investigations and judicial cases connected to the deep state and 
unsolved murders and incidents constantly revived the issue of the deep state 

of “illegal” methods through clandestine organizations set up within the Turkish 
State, references were made to Gladio-‐type organizations set up under the NATO 
against the threat of communism during the cold war era. 

apprehended individuals or unearthed information, as well as due to the flagrante 
delicto nature of the apprehensions. Each of these cases represented the first of 
their genres within themselves at various points. And this was the sign of changes 
happening in the organization of the deep state. This change also indicated that 
the power of the deep state had increased. Every operation conducted and every 
information and network unearthed led to comments that the new deep state 

investigations. 

state’s institutions regarding the dissolution of the deep state. The support given 

an important factor ensuring the continuation of the deep state. Hence, any 
chance of illuminating the incidents was prevented, and the legal processes were 

investigation and prosecution processes created an effect that further sharpened 
the existing political divisions and tightened the ranks instead of offering an 
opportunity to demonstrate a common resolve and agreement on dissolution and 
punishment of the deep state. 
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Turkey’s Deep State

opinions and analyses in the media on the origins of the “deep state” organization 

times under various names since 1948, the year it was first founded, until the 

incidents, all of which remain unsolved.

Hürriyet mostly advocated the idea that a state could engage in illegalities and 
form clandestine organizations when required for its interests.  also 

The newspaper saw the deep state as a legitimate self-‐defence instrument of the 
state. 

The Deep State Declaration of the General Staff

on “deep state” again through statements and declarations. Hence, the General 

under the General Staff in accordance with the legal framework and within the 
chain of command, and on the other hand strongly reacted to associating these 
institutions to the deep state. However, this reaction could not prevent the 

Staff, such as the Special Warfare Department (Özel Harekât Dairesi, ÖHD), with 
the deep state. 

Deep State from the Eyes of the Judiciary 

The “Deep State” concept was also reflected in court decisions within the context 
of “illegal organization of the state”. Among the critical cases addressed here, 

However, the relationships revealed with the Susurluk scandal were not evaluated 

petty gang crime39 was the “anti-‐terror” sensitivity. 

39 In Article 313 of the Turkish Penal Code (TPC) No. 765 and Article 220 of the TPC No. 5237 coming into effect 

a crime against the public order and outside the scope of organized crimes against the state and the scope 
of the Anti-‐Terror Law; moreover, it is classified as a petty crime. Hence, the maximum punishment envis-‐
aged for this crime is 6 years in TPC No. 765 and 5 years in the new TPC No. 5237, while for organized crimes 
included under the scope of crimes against the state, which include heavier sanctions, the laws provide for 
imprisonment for maximum durations and particularly imprisonment for life. 
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and case maintained its place among critical cases with new developments at 

judiciary’s approach to claims of deep state. While the initial trial process starting 
with Susurluk considered the acts of the defendants within the scope of gang 

time considered outside the scope of judicial gang crimes. The accused NCOs 
were arrested on the grounds of having committed the crime of “disrupting the 
unity of the state and the integrity of the country”. The reason of the arrest 

writers reacted to the arrest of the NCOs under the scope of crimes against the 
state, and to the rationale used to justify these arrests. 

The reactions to the court’s decision to convict was replaced with “joy” after the 
defendants were released at the first hearing held at the military court, where 

Radikal gave the news 

taking tours with tanks in the district following the court’s decision to release.40 

The attitude of the judiciary with regard to the tolerance shown to the defendants 
in critical cases and with regard to assessment of the charges within the scope of 

defendants as a petty gang crime rather than a “terrorism” crime following the 

who compared this with other defendants on trial for organized crimes. 

Deep State Debates in the Susurluk Process

the opportunity of facing and reckoning with its own deep state, mainly due to 

40 Radikal
), 16 December
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politicians involved in the scandal were included in the government of the period, 
and the fact that the succeeding governments failed to make true their assertive 

caused all attentions to turn toward the trial process. However, this process also 

support. The state’s institutions and the defendants refused to give the courts 

continued to occupy the nation’s agenda. 

This panorama also pointed at a formation so widespread and so expansive that 

(Directorate General of Security), who had drawn the attentions with his 
statements following the Susurluk accidents and who had played a role in 
enlightening many aspects of the incident: “deep state was the real state.”41

The common characteristics of the comments made after the Susurluk accident 
was the acceptance of a clandestine structure within the state. 

Hürriyet under the headline “Dark Incident: Gendarmerie in the vehicle”; the 
newspaper evaluated the incidents as provocation.42

Zaman, 
their similarities with Susurluk. With the headline “Suspicions of Susurluk in 

of apprehended soldiers, such as weapons, marked name lists, maps and so on, 
and stated that the provocateurs desiring to stage a new tension scenario got 
caught this time.43

41 ), Zaman, 9 February
42 )-‐

headline, 11 November
43 Zaman  

)-‐headline, 11 November
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concrete findings derived from the incidents.

The “Second Susurluk” analogy received strong reactions from O , which 
advocated engagement of the state in illegal activities to protect its interests, 

media for coming up with the analogy, and the government due to its approach 
to the incident, for eroding the state.

Deep State Debates in the Hrant Dink Murder

It was revealed that the security units of the state had knowledge of the murder 

involving the deep state, the defendants in this case were again limited only to 
those who were exposed. The police, gendarmerie and intelligence officers and 

were all protected with the shield of immunity. It even required long efforts to 
include some of them in the lawsuit on “neglect of duty”, which was carried out 

to enlighten the murder.

Article 301 of the Turkish Penal Code (TPC) regulating the offence of “denigrating 

expression due to trial of many intellectuals and writers, including Hrant Dink, for 

interventions and attacks of some individuals and organizations included among 
the suspects of the Ergenekon case. 

and in other suits filed in connection to these cases put its mark on the 
assessments made in the aftermath of Dink’s assassination. A large segment in 

the end of that case. The reactions all agreed that the murder was not only the 
act of the person pulling the trigger, and that the murder had a lot of stakeholders 
from the legislature to executive, the judiciary to media, and from the security 
forces to the relevant provincial governorate, in reference to 301 trials and the 
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fruition”, Murat Belge said that the actors of the trial process launched their 
attacks under the guise of a legal struggle, and directed his criticisms to the 
government for failing to prevent these attacks, for failing to clamp down on the 

turned into an instrument of psychological lynching.44

Pointing at racist speeches, Mithat Sancar also said that the mentality that 

had also convicted his life; Sancar stressed that these speeches emerging at 

45

atmosphere that connived with the culprit pulling the trigger.46

Zaman’

stated that the judges convicting Dink had indeed sacrificed Dink with superfluous 
47

first anniversary of the murder. Taraf 

48 
was also recalled.49

 and Hürriyet

44 ), Radikal, 28 January
45 ), Radikal, 28 January
46 )’, Radikal, 22 January
47 ), Zaman, 21 January
48 The Armenian Conference was the first scientific forum in Turkey, which aimed to open the topic “Arme-‐

-‐
-‐

nian Conference, held on 24 May 2005, described the Conference as backstabbing the Turkish Nation, 
irresponsibility, lack of seriousness and blasphemy on the nation, and reminded the Assembly to execute 
Article 301 of the TPC, saying “We call on autonomous organizations [referring to Council of Higher Educa-‐

49 Taraf )-‐headline, 11 January
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301 in the definitions of Dink’s murderers, and to linking of the murder with Article 
301 trials.50

51

Work of an Organization or “Neighbourhood Psychology”?

Newspapers and columnists refusing the role of 301 trials also rejected the 
speculations that the murder was the work of an organized power. Refusing to 
associate the murder with the deep state, they interpreted the incident as an act 

the social and political climate turning people into sleazy murderers was effective 
in the murder:

war against the so-‐called genocide claims. This murder is one of the gravest 

weapon into the hands of that man; let us get hold of him. But first of all, let us 
take a look at who is or are creating this social and political climate that turns 

two parties that will rejoice in this murder: Racist Turks and racist Armenians.52

youngster “whose psychology I can read so well, who has no grip on reality and 
53

malefactors as “slum psychopaths” when the names of the suspects have only 
54

50 ), Hürriyet, 24 January
51 ), , 24 January
52 ’), , 20 

January
53 ), -‐

riyet, 23 January
54 ‘Bir cinayet, iki 

), Taraf, 15 April
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intelligence organizations so as to put Turkey in a difficult position at home and 
, was also 

Hürriyet and Radikal.55 Hürriyet columnist Tufan 

power to fight against the genocide slander and hence made it all easier for the 
Armenian Diaspora.56 Writers of the newspaper which addressed the 
incident outside the deep state context called it “provocation”, parallel to their 

for the murder. 

Deep State Debates in the Ergenekon Investigation

In the Ergenekon investigation, the printed and visual media determined their 
attitude against the investigation and the detention operations in line with their 

they did not demonstrate a consensus supporting the judicial process with regard 

naming the investigation. Hürriyet and  diligently avoided using the term 
“terrorist organization” when referring to the investigation and operations, while 

ruling party took special care to emphasize it as a “terrorist organization”. 
Hürriyet and preferred to call it the “Ergenekon investigation” or 

“Ergenekon case”, while Zaman, Taraf and Radikal used the expression “Ergenekon 
terrorist organization”. 

Mainstream media claimed that the investigation, and hence the judiciary, was 

interests. Newspapers supporting the investigation called the investigation and 

55 ), Radikal, 21 January
56 

), , 20 January
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Media’s Ergenekon Definition

the emphasis put on the significance of the investigation also varied. In these 
definitions and emphasises, the judiciary came out as an important element. Judges 

with their decisions and dispositions.

Yasemin Çongar, in her article where she summarized Taraf’s approach, defined 
the Ergenekon investigation as “the effort to unearth a gang suspected of 

assassinations and attacks to date for this purpose, which is conjectured to have 

Çongar also stated that clamping down on this structure, which she called the 
deep state, depended on the determination of the judiciary and the political will:

On the other hand, clamping down on a deep state formation which is said to 

political will that will not hold the hands of that judge.57

Zaman
case on its quality of revealing the need for political control on authorities 

existing within the state.58 

Hürriyet’s perspective on the Ergenekon investigation and case developed mostly 
around critisizm directed at the purpose and style of the investigation. In this 
framework, the newspaper put forward many justifications to its criticisms. First 

and threatening those against the Justice and Development Party.59

Upon the filing of a closure case against the Justice and Development Party at 
the Constitutional Court, new operations and detentions carried out under the 

Hürriyet. Hürriyet, in its news titled “Why was the detention order kept pending 

57 -‐
), Taraf, 25 March

58 ‘Denetimsiz 
), Zaman, 28 November

59 
), , 15 January
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for 2 days?” claimed that the 6th wave of operations under the Ergenekon 
investigation was intentionally coincided with the day of the oral statement of 

60

The “revenge” comment received reactions from newspapers and writers 
supporting the investigation. Zaman

on the investigation” and “influence the judiciary”. It criticized the opponents of 

AKP closure case. In his article titled “revenge”, Mümtaz Er Türköne wrote that 
linking the investigation and the closure was “irrational”, and that such a claim 

61 

to the involvement of the persons, whom they claimed were in no way involved, 
in the investigation. Claiming that the investigation “mixed the wheat and the 
chaff”, writers of Hürriyet stated that this method caused diversion from the 
purpose of revealing and punishing the deep state and hence that the investigation 

62

Rahmi Turan wrote that although the investigation is not altogether hollow, it is 

and even the president of the Council of Higher Education (  

serious claims are treated as casual.63

Distinction between Military Judiciary – Civilian Judiciary

out of trial processes. This situation continued until the start of the judicial 

end of a controversial trial process, unfortunately the trials of the military 

60 )’, 
2 July

61 ), Zaman, 8 July
62 ), 

, 16 August
63 ), , 18 January
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the traumas it created with regard to judicial independence and impartiality, the 
cost of suing military personnel, and guarantees of judges (and prosecutors). 

they had committed the coup attempts when they were still in office. The media 
supporting the Ergenekon investigation took care to give coverage to news stories 
and commentaries focusing on views opposing this approach. Likewise, Zaman 
announced the views claiming that the coup attempts fall under the jurisdiction 

courts, not military courts”, and afterwards kept the matter on the agenda for a 
long time.64

Taraf 
continued to reflect the views that the jurisdiction fell under the jurisdiction of 
civilian judiciary:

Penal Code, not the Military Penal Code. Hence, these acts are not military. 

65

Role of the Two-‐Headed Judiciary in Military Immunity

the issue of impunity and immunity. The media addressed this issue again in line 
with its adopted position regarding the investigation. Those holding a critical 
approach to army immunity put forward arguments supporting that the cases 

commanders, as an act aimed to erode the army and undermine its will to fight, 
took a more sensitive and critical approach to the dispositions of the civilian 
judiciary. This sensitivity turned into an even harder attitude with the concept of 

64 Zaman
)-‐headline, 13 July

65 
), Taraf, 23 July
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The exemption from trial of the command echelon did not remain limited to the 

legislation were also among the determining factors. According to the military 

from civilian judiciary to military judiciary, there was a large area of exemption 
from trial when it came to commanders. 

And now we see the cost of having a separate judicial system for the military... 

has given its own civil servants immunity from the judiciary. And there are 

scope; surprising, isn’t it?66

Conclusion 

writers, mostly the nationalistic segment, emphasized the need for the state to 

on this argument, the same segment criticized the developments, arguing that 
investigations and trial processes connected to the deep state should not harm 
the interests and institutions of the state. Only a portion of the media gave their 

division evolving around judicial processes is a reflection of the division arising 
from differences in political and ideological mindsets. This position, which was 

power groups, shaped the media’s perception on deep state trials. This situation, 

facts, an increase in the tendency to limit the rights and freedoms of others, and 
an attempt to reinforce and legitimize prejudices with separatist, otherizing 
expressions when naming the incidents. Likewise, in general, the media avoided 

66 ), Zaman, 17 March
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change the picture.

In the failure of the deep state trials to gain depth, the distinction of military 

the wide definition of the duties and powers of the military judiciary led to 
connection of deep state trials to military judiciary. The judicial processes first 

judiciary and continuing with the Ergenekon investigation were perceived, 

civilian judiciary, and views in that direction were covered frequently. Yet, the 
media criticizing the investigations diligently reflected the claims and opinions 
that the cases fell under the duty domain of the military judiciary. 

The dual system in the exercise of judicial authority comes as an important 

zero access to information with regard to military trial processes makes it difficult 
for the press to watch the critical cases confined to this closed area and inform 

democratic control. Therefore, as seen in the entirety of the study, it has not 

and practices of the military judiciary. This situation creates the impression that 
the military judicial practice is also kept “out of discussion”, as in all other 
military dispositions. 
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Judicial Independence

“Basic Principles on the Independence of the Judiciary”67 of 1985 states that all 

into account the independence of the judiciary, that judicial independence requires 

with the judicial process. 

As stressed in international norms and documents, all governmental and other 

isolated from external pressures and influences when casting their decisions. 

important cornerstones where independence and impartiality of the judiciary 

deeper. With this aspect, investigation and trial processes were instrumentalized 

situation got out of hand when the institutional and systemic weaknesses 
regarding the independence and impartiality of the judiciary were added. Alas, 
even the social reactions and sensitivities were not enough to change this 
situation.

It is also striking to see how the parties emphasize the independence of the 
judiciary in developments that agree with their own approaches, yet claim that 
the judiciary has lost its independence to interferences or manipulations when 
things are not on their side. 

The emphasis on respect and trust in the judiciary carried a special meaning and 

party closure cases, due to its position in the judicial hierarchy and its function 
and expectation to protect the ideological foundations of the state. Therefore it 

67 

November 1985 and 40/146 of 13 December 1985. 
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was seen that the Constitutional Court’s closure decisions against parties the 

with the official ideology, including the media. This situation was more clearly 

attitude, which was seen in almost all the media, created a separation on the 

The closure decision against DEP was viewed as an expected and even delayed 

respect to the judiciary, and particularly the decisions of the supreme judiciary 
such as the Constitutional Court, was not open to discussion. 

Respect to the Judiciary: “Not only in Words but in Essence” 

reflections of this issue in the media. Attitudes that change according to the 

the judiciary is frequently emphasized in an exaggerated manner whereas the 
same diligence and care is not applied in reality. Repeated discourses on “respect” 
and “trust” have turned into an interference mode and message that holds the 
judiciary under pressure, rather than ensuring the independence of the judiciary. 

constitutional institutions to do their duties with regard to the prosecutor; the 

destroyed the independence of the judiciary. 

Murat Çelikkan, columnist in Radikal,

incident is not covered up, is not shadowed and does not remain limited to the tip of 

this country has confidence in the judiciary. The general opinion is that the rule of 
law and judicial independence exist only in words”68.

68 
), Radikal, 20 November
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Susurluk accident and the picture arising with regard to immunity during the trial 
process played an important role in reducing the society’s respect to and trust in 
the judiciary.69

Politicization of the Judiciary

the independence of the judiciary. In this framework, although it is the political 
actors who form the main axis of the accusations of political interference, it is 

the independence of the judiciary. 

that the judiciary is fed from a mentality that is the extension of the official 

and the judicial institution, which is expected to dispense justice and 

70

Despite proofs of how the judiciary was under the influence of the official ideology, 
the issue of “politicization of the judiciary” was perceived and addressed mostly 
within the context of the interference of the political power, the executive, in the 

actors, or in other words the opposition parties, in critical cases. Arguments that 

to the government in general. 

69 -‐

70 ), Taraf, 18 December
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Media Influence on the Judiciary

Although the institution of politics has always had convenient channels and 

power creating the pressure in this regard. Based on its role in the process of 

that the media was one of the determining factors. Criticisms directed at the 
media for influencing the judiciary came from political actors, parties of the trials 
and from the media itself. 

tried in the cases. The defendants accused the media of creating a pressure on 

investigation or case turned the judicial process against them. The defendants, 
especially in cases where they encountered legal sanctions, saw the media as 

Korkut Eken, one of the defendants in the Susurluk case and sentenced to 6 years 

in his reaction to the court’s decision.71 

prosecutor and the judge and for influencing the judiciary.72

the political parties. In the Ergenekon investigation, the ruling and opposition 
parties accused the media, which supported the opposite side, for trying to 
replace the judiciary. MHP made mass accusations saying “The media is running 
the investigation”, and called the media influencing the judiciary as the “religious 
media”.73 

Similar to opposition parties, government officials also stated that the media 

accused the media for influencing the judiciary in all sensitive processes.74 

71 ), 13.2.2001
72 

), , 15 November
73 ), 2 

July; 
), 12 July

74 
), 23 January
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Media Calls the Judiciary to Do Its Job in “Party Closure”

The media was among the determinants of the process also due to the language 
and discourse it used in its news, commentaries and reviews related to the cases. 
In some cases and investigations, the media did not hesitate to use partial 
discourses. Party closure cases provided critical data in this sense. Writers did 
not hesitate to write their desires and expectations related to the cases while the 
judicial process was still ongoing. 

The media played an important role also in the process of closure of DEP, which 

attitudes of party executives were presented as justified reasons for closure. The 
Hürriyet 

with the caption “Shocking statement from Dicle: A solution to Kurdish issue 
75 

regard to the newspapers and writers criticizing the closure process of RP. In this 
process, it was surprising that the media, which failed to develop a consistent 

doing so used a racist speech, refused to see DEP as a political party, and claimed 

Legislature’s Interference in the Judiciary

While the judicial process regarding deep state structures was continuing, the 

agenda heated arguments that the legislature was interfering in the judiciary. 

independence. 

Due to the scope and depth of the deep state allegations, the legislature was 

instances within the context of critical cases. Although the idea of parliamentary 
inquiry into the events and relations unveiled under the Ergenekon, the latest 
case connected to the deep state, was voiced in the media, no inquiries or 
researches took place due to the reluctance of the government. Among the 
incidents related to the deep state, the Susurluk Commission was the first 

75 ), 13 December.
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parliamentary commission set up. However, this commission failed to deepen its 

information, claiming that they were “state secrets”, and ignored the commission’s 
invitation to give information. 

76, 

and that in accordance with Article77 of the constitution, no institution or person 
78

Claims that the works of parliamentary commissions influenced the judiciary 

the TGNA Human Rights Inquiry Commission. 

The Legislature-‐Judicial Branch Contention in the RP Closure 
Case

case with regard to lifting of immunities and detention of deputies whose 

experienced in the case of RP’s closure with regard to continuation of 

announcement of the court decision, it was claimed that the party could not 
engage in parliamentary work since it was deemed closed, and hence that the 
decisions taken with the participation of RP deputies were invalid. Those 
regarding the court’s decision as sufficient claimed that the party could not 
continue its parliamentary activities and could not get any treasury aid. However, 
Parliamentary Speaker Hikmet Çetin held his ground against all the criticisms, 
stating that the decision would not affect parliamentary works until the decision 

76 Established with general Assembly’s decision no. 862 dated 23.11.2005 to Establish a Parliamentary Com-‐
-‐

ed at the 22nd session of the general Assembly. 
77 Article 9 of the Constitution: Judicial power shall be exercised by independent courts on behalf of the Turk-‐

ish Nation.
78 Radikal ), 26 March
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welcoming the closure decision called upon the Constitutional Court to finalize 

the “pages of the history”.

Hürriyet addressed the issue with a news story captioned “Çetin: I am acting 
according to the Constitution”, and said that the Parliamentary Speaker had 

attitude.79

80 

of the Constitutional Court on the treasury aid. The Court ruled that the legal 
entity of the party had ended with the closure decision and therefore that RP 
could not get treasury aid.81

Army in Critical Judicial Processes

power to change the course of the process. In all the cases, the power and 

the specific conditions of each of the cases. 

the channels through which the army influenced the civilian judiciary. Yet in the 

gendarmerie was the institution at the centre of all allegations and the names of 
various commanders, particularly from JITEM, were involved. 

judicial justice. However, this process suffered severe wounds with the traffic 

79 ), 4 
February

80 ), , 3 February
81 ), 5 February
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Judiciary’s Army Sensitivity

One of the major indicators of the sensitivity demonstrated in army-‐related 

found their reflections in the rationale of the decision of the High Council of 

circular on investigation of army personnel82 and hence overstepped the 

Murat Belge, stressed how willingly and readily the army’s immunity and its 

83 

Army’s Role in Party Closure Cases

The judiciary-‐army relation gained importance also during the party closure cases. 

important indicators reflecting the outlook of the high judiciary on the army. 

During closure cases, it was witnessed that army representatives did not hesitate 

the judiciary.

In the reviews appearing in the media with regard to the RP closure case, the 

domestic threat perception of the army. Closure cases were regarded as legal 

institutional power of the army and its reflex to protect the regime.84

82 

83 ), Radikal, 22 April
84 ), , 13 November
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TAF’s Ergenekon Reaction

guarantee, the Turkish Armed Forces (TAF) did not hesitate in voicing its distress 
and demands in critical trial processes. In critical investigations and cases, every 
attempt to interfere with the domain of military immunity met reactions from the 
TAF. The General Staff’s declarations and statements during critical trial processes 
were perceived as a confirmation of the privileged status of the army in the 
system and a major indicator drawing the lines of the independence of the 
judiciary. 

Within the framework of the Ergenekon investigation, the disapproval of the army 

prosecutors due to coup crimes was voiced via several channels. The General 
Staff organized press releases and conferences on Ergenekon, and visited the 
arrested commanders, continuing to express its reactions and displeasure with 
regard to the course of the investigation. 

 In view of the Ergenekon investigation, Taraf

to TAF’s desire to maintain its autonomous status.85 

On the other hand, addressed the Ergenekon investigation with an 
army-‐centred viewpoint, as in other critical judicial processes, and said that the 
aim of the investigation is to weaken the army. 86 

Judicial Impartiality 

with regard to critical cases was the perceptions on the principle of “impartiality”, 
which envisages that judicial authorities shall perform their judicial duties free of 
prejudice and favouritism and in conformity with the principle of equality, with no 
negative or positive feelings towards the involved parties or any interests.87 

In critical trial processes, the media played an important role in reflecting the 
complaints and criticisms regarding the impartiality of the judiciary. The real 
developments causing comments and creating an agenda in the media in this 
framework took place during the Ergenekon investigation and case. Similarly, in 
cases filed for violation of Article 301 of the TPC regulating the offense of 

85 ), 
Taraf, 9 July 

86 ), , 25 January
87 

Democratization Process,
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reflected their own ideological approaches in their decisions. 

The new information, documents and records revealed during the Ergenekon 

judicial independence and impartiality, moving to the plane of “your judiciary -‐ 
my judiciary”. This was a historic milestone. The arrest and release decisions 
ruled with regard to retired  (generals) who were arrested during the 

The 301 trials came to fore with regard to judiciary’s loss of independence. The 
most striking example of how the judges lost their impartiality in 301 trials was 
seen in the rationale of the decision to convict Hrant Dink. The rationale was an 
important proof demonstrating that the judge had reflected his partiality and 
prejudices in the decision. 

Documents and records revealed during the ensuing phases of the Ergenekon 
investigation were like a confirmation of the allegations and suspicions regarding 

Ergenekon defendants and the judge convicting Dink appeared in the media. 

Conclusion

confidence and respect towards the constitutional judiciary in political party 

demonstrating a distrust of the judiciary during the closure cases did not have 
the same concern in the other critical cases. Or, the fact that all these parties 

“out of discussion”, as in the closure decision of DEP, points at another reality. 

dominant institutions, and the fact that the media positions itself according to 
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originating directly from the judiciary and the scope and content of the cases 

Respecting and trusting the judiciary maintained its place among cliché 
expressions during deep state-‐related cases. This discourse, emphasized at every 

interference in the judiciary. This emphasis on respecting and trusting the 
judiciary was also included in the statements and press releases of the General 
Staff, and created a perception of “warning” rather than respecting the judiciary. 

Another area where the media’s perception of the judiciary was reflected was the 

only thing remaining unchanged despite the specific conditions of each case was 

to the interference of the government, ignoring the other pressure groups on the 
judiciary and within the context of “politicization”. Yet judicial independence 

actors and all pressure groups, official or civilian, and having mechanisms to 
guarantee this. Critical trial processes have shown that official and unofficial 

pressure groups on the judiciary. However, a significant portion of the media did 
not see non-‐political pressure and interference methods, especially interferences 

explicitly voiced that the army should interfere in the process, through methods 
such as “declarations”, “memorandums” and “coups”. Accordingly, the 
statements and declarations of the General Staff and the traffic of talks with the 
government were presented as a “justified” and “natural” part of the judicial 
process. Similarly, judicial dispositions for expanding the scope of deep state-‐

is to weaken TAF. Moreover, detentions and indictments against high level 

the media as “overstepping the limits” or “daring”. Likewise, it was accepted as 
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Despite the tendency to not see the army among segments interfering with the 
independence of the judiciary, the legislature was seen among institutions 

activating its own control mechanisms and the findings revealed through these 
works were regarded as interference in the judiciary. However, it is seen that the 

excuses rather than legal reasons play a role in including in “interference” 

and working procedures and which are not the alternatives of each other. It is 
striking that the allegations of “interference in the judiciary” during the works of 

emerged during the process when the inquiries regarding military persons were 
deepened. Yet here, the main issue with regard to the independence of the 

on the grounds of state secret, which prevented these institutions from deepening 
their inquiries and getting effective results. In deep state trials, the “state secret” 

the independences of which are guaranteed in the constitution, was in effect 

for security intuitions and keep this domain away from democratic control 
methods. 

In the Susurluk process, a significant portion of the media reacted to nondisclosure 
of prepared reports and some information and documents on the grounds of their 

state secrets and escalated the issue until it reached the perception that 

The fact that the works of parliamentary commissions, which were supported 
during the Susurluk process, caused arguments of “interference in the judiciary” 
in other cases and never used in the Ergenekon investigations also showed that 

institutions. Similarly, deep state trials have revealed that the judiciary, which 
must have access to all kinds of information and documents, does not have 
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which are still in the judicial process is the ineffectiveness of administrative and 
judicial processes/mechanisms in illuminating the events. At the point where 
there is no more hope from the executive and the judiciary, the legislature comes 
to mind as the last democratic resort in order to unveil all dimensions of the 
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Guarantees For Judges 
(and Prosecutors)

The existence of mechanisms to ensure guarantees and protections for judges 
and prosecutors against all kinds of external influences and powers, particularly 
the executive, is an important element increasing the functionality of judicial 
independence. One of these mechanisms is the guarantees for judges (and 
prosecutors), which include guarantees against pressure due to dispositions for 

trial activity, guarantees against dismissal from office, and guarantees against 

and actions oriented to oppress and influence the discretionary power and 
decisions of judges and prosecutors, which they have to make according to their 
own conscience, prevent manifestation of justice. 

Developments taking place in critical cases showed enough of the channels and 
foci of pressure to which judges and prosecutors are exposed to. This pressure 
process, running openly in some cases, has turned into traumatic experiences for 
judges and prosecutors. The media’s approach to these experiences varies 
according to their positions. The media explained its attitude, which sometimes 

failed the test with regard to guarantees of judges (and prosecutors), which 

The Turkish experience shows that rather than guarantees, there are many 
pressure elements on the trial activities of judges (and prosecutors). 

Office of the Turkish General Staff, a historical process in terms of judicial 
independence and guarantees given to judges (and prosecutors) started. However, 
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judiciary and created an intensive pressure on the investigation’s prosecutor. 

to illuminate the incident.

ranking commanders of the army. Hürriyet and  reacted to the indictment 

commanders, and they focused their criticism on this point. 

life of the Prosecutor, caused a shift in the media attention and interest in the 

column in Radikal

against the 
impartiality and is rather an attempt to cover up something else.88 

The approaches of some of the writers eagerly awaiting and supporting the 

another important point was that the writers diligently avoided any mention of 
the share and role of the General Staff in this process.

Conclusion

The judge (prosecutor) guarantee, which is an element of judicial independence, is 
another topic on which the media revealed its perception on the judiciary. The 

real test of the respect to judicial independence. However, the media, the judiciary, 

was in general welcomed in the media and served to shadow the material findings 
unveiled. This was later verified when the development starting the dismissal 

88 ), Radikal, 13 March
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media leakage of the indictment, which drew all eyes on it and hence pushed the 

Some writers deviating from the general trend perceived the events that nullified 

in this process where commentaries and reviews emphasized the role of the 
government and General Staff in the dismissal, HSYK’s decision to dismiss 

Hürriyet columnist 
Cüneyt Ülsever.
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Fair Trial

constitutes one of the guarantees of judicial independence and impartiality. Among 

during the period when the investigation was deepened to encompass various 
segments including retired generals. In the media, divided on the axis of the 

media, especially the mainstream media. Some writers, explaining that they had 
avoided making any comments regarding the course of the investigation in the 

of the right to fair trial during the process of expanding the operations.

Trial in a Reasonable Time

the topic of criticism from the other side with regard to deep-‐state related cases. 
The first case where this association first came on the agenda was Susurluk, in 
which it was claimed that the investigation was done too fast and hence sufficient 

addressed as petty gang crime and their acts were addressed as local offenses, 
the danger of status of limitations in these cases always remained on the agenda. 

When the No. 3 Heavy Penal Court of Van finalized the trial in a very short time 
and decided for conviction of the defendants, it turned the reactions and 
comments, which were previously centred on prosecutor, towards judges. The 
media questioned why the decision was given so fast.

 announced the news of the court’s decision to convict the NCOs with 
the headline “Deep treason”.89 The newspaper itself stated that the decision to 
convict was due to the pressure from the EU.90

89 )-‐headline, 22 June
90 

), , 24 June
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population. A significant portion of the media, Hürriyet in the forefront, took a 

“Delayed” Accusations in Ergenekon Investigation 

Ergenekon investigation was criticized for delayed trial. Those criticizing the 

the issue of prolonged investigations or trials was addressed in connection with 

of the EU negotiations and the decisions of the European Court of Human Rights. 

The media supporting the investigation despite criticisms for its length saw 

reasons for it, and called these criticisms political, rather than legal.91

Presumption of Innocence

The “presumption of innocence” meaning that no one is guilty until there is a 
finalized decision to convict against them, was one of the most commonly 

investigation. The delay in the preparation of the indictment triggered arguments 

investigation was accused of violating the rule of presumption of innocence. 
Accusations of this direction appeared mostly in the mainstream media.92 

Confidentiality of the Investigation

The provision of Article 157 of the Code of Criminal Procedure (CCP) regulating the 

information and documents under investigation scope were leaked into the media 

were exposed to criticisms from the mainstream media and the opposition as the 

expressed more widely and extensively during the Ergenekon investigation. 

91 ), Zaman, 15 July
92 ),

 4 July
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government and the police units. 

The media appearance of investigation documents and information gave rise to 
mainstream media and opposition parties claiming that the documents and 
information were “leaked” into the pro-‐government media. The mainstream 

General Staff, the opposition and the government representatives with regard to 
leakage of some information and documents to various segments. 

and the revelation of the perception of the media with regard to the investigation. 

to accusations of “leakage” accused the mainstream media and opposition 
parties of “diluting” the case. 

Allegation that “Defendants were Not Informed of the Charges 
Laid Against them” in Ergenekon 

Ergenekon investigation. Complaints and criticisms that the suspects detained 

not know what they were charged with, appeared frequently in the mainstream 
media.

Conclusion

The right to fair trial, which attracted no interest or coverage from the media in 

deep state-‐related investigations and trials. In this sense, the Ergenekon 

the society was sensitive towards the essential issues included under the right to 

end of the indifference towards issues related to fair trial. Likewise, it was 

to convict the NCOs evaluated the delay in the drafting of the indictment as a 

the standards on fair trial and the situation of the accuseds exposed to (continuing 
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specific circumstances or individuals, and not reflecting an approach for radical 

investigation”. In virtually all judicial processes, many documents and information 

and carried out openly as in the party closure cases, the lifting of the immunities 
and detention of DEP deputies etc., took a completely covert nature in rare 
occasions like the Hrant Dink murder. In the Dink murder, the rule of confidentiality 
of the investigation was applied strictly against the media and the parties of the 
investigation, as strict as seen in torture investigations. Hence, the rule of 

parties and ensuring the security of the evidences. 

In the investigation processes of critical cases, the judiciary (prosecution) 
continues to rely on official news sources consisting of government institutions 
and security institutions. In cases where parliamentary research commissions 

of investigational confidentiality originating from institutions, mainly the security 
institutions and prosecutor’s offices. 

normalized a practice specific to emergency regimes and circumstances with the 
new-‐type prison model, and which carried judicial authorities to locations where 
individuals were deprived of their freedoms. Meanwhile, it is seen that the 

“campus prison” model developed in the recent years, for the practice of “on-‐site 
trial of convicts”, and has legitimized this practice with the Ergenekon case. 

overlooked that this practice aims to completely isolate the arrested and 
convicted individuals from the outside world. And the media is content to reflect 

social and cultural facilities they have and the opportunities provided to inmates 
houses.
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Immunity and Impunity

This organization called “deep state” is a crime organization. It constantly 
commits crime. And always remains free of punishment. Whenever it is not 

deep state desensitizes us all. We keep saying deep state. I think it is time to 

Hence, we must now locate the deepest part, the core of this “deep state “. 
We have to reveal who leads it. The offending soldiers and other officials of 
the state, and those protecting them, should not remain unpunished. Whenever 
they are left unpunished... The punishment is exacted on the people of this 
country.93 

of the deep state in Turkey was repeatedly proven during critical investigation 
and trial processes. Despite all that hope, all trial attempts remained limited to 

in some cases failed to reach any conclusions at all. Every new case or 

protection. The most dramatic aspect of this situation was that with every 

proportionate to their offenses was completely lost. For this reason, the desire to 
see justice prevail formed an important part of the fight against the deep state. 

Continuous Enlightenment”, and in the Hrant Dink murder case with the slogan 
“For Hrant, For Justice”. 

authorities, courts, prosecutors and judges during ineffective and passive trial 
processes, on the one hand wounded the victims of the deep state and the 

defendants and their supporters. In this situation and environment, the forces 

93 ), Taraf, 25 January
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from where they had left. 

In the face of this picture, the media’s approach to the issue of immunity and 

newspapers and writers with regard to immunity and impunity developed 
according to their respective positions in critical cases. Newspapers and writers 

were more sensitive towards the issue of immunity and impunity and to trial 
processes. Yet, newspapers and writers defending the “sacred state” idea, 
demonstrating militarist sensitivities and advocating that the state can resort to 

security officials in particular within the scope of deep state. They strongly 
reacted against such investigations and trials, claiming that they would 

institutions. 

Immunity in the Susurluk Process

were left unpunished, except for the gang case. Many offenses and allegations 
revealed and reflected in official reports did not even find a mention in the 
investigation. This reality was summarized, on the fourth year of the cases, as 
follows “After four long years passing since the Susurluk Scandal, we are yet to 
see one take even a whiff of punishment”.94

Radikal, in the news story titled “There was a Susurluk”, provided a summary of 
the picture of immunity and impunity related to Susurluk, and stated that the 

Bucak, whose names kept appearing with regard to gang relations, could never 
95

Many of the offenses included in the investigation were tried in a dispersed 
manner and independent from the gang case. The conditional release act 
introduced in that period with an aim to protect the defendants and the statute 
of limitations were effective in the impunity seen in these cases which were filed 
at different courts. However, the acquittals were also very striking. Although it 

94 ), Za-‐
man, 21 November

95 Radikal, ), 16 July
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introducing a law oriented to ensure punishment, none of these came to fruition. 

in Radikal under the headline “Susurluk cover up”.96 Under these conditions 

progress in the investigations.97

In the Susurluk case, the defendants spent most of the process on trial without 
arrest. The arrested defendants were released almost immediately with quickly 
issued release warrants. This quick release of the defendants was perceived as 

from the media, high judicial circles, the government and other political parties, 
and most importantly from TAF. A significant portion of the media changed their 
course when the investigation, which they initially likened to the Susurluk process, 
turned towards high level commanders. With the leaked indictment the contents 

as the first of its kind due to containing the most extensive and gravest 

98 

Immunity in the Hrant Dink Murder Case

96 Radikal
)-‐headline, 17 October

97 ) Radikal, 3 July
98 ), , 19 March
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was the appearance of a trial, similar to the appearance given in Susurluk and 
other critical cases. Hence, the Dink murder trial continues with an approach 

the trigger. 

security authorities and how the murder was not prevented despite this 

killed.99

security authorities who were aware of every phase of the murder, to the 

100

Giving an account of his impressions on the day Hrant Dink’s murder case was 

negligence and amounting to encouragement”, and he questioned the fact that 
this situation, which is likely to cause a scandal in any normal country, is not 
considered as such in Turkey.101 

Touching the Immunities in the Ergenekon Investigation

were made to pay for that daring.

The army’s position over the political power and institutions despite remaining 
out of politics most of the time, and the fact that it has an independent and 
immune power domain as a power elite that has no democratic legitimization 

99 
), Radikal, 1 October

100 ), Radikal, 2 Octo-‐
ber

101 ), Radikal, 3 July
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operations in which many retired generals were taken under custody. However, 
Hürriyet columnist 

102. 

Taraf
judicial trial after their retirement as the end of the tradition of impunity. Yasemin 

103 

Ahmet Altan also regards the developments in the Ergenekon investigation as 

104

The Heavy Price of Touching the Immunities

Contrary to the developments witnessed in the recent past within the framework 

paid heavy prices. 

The Susurluk process was the first case where those accusing the army and its 

for the first time through the allegations against him, and his inclusion under the 
protection of the army happened simultaneously. The initial accusations against 

Department of the General Directorate of the Police, who gave information to the 

102 ), 
, 4 July

103 ‘Apoletli 
), Taraf, 2 July

104 ), Taraf, 1 November
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those who had opened their mouths, and said that there were attempts to silence 

we will hurt whoever talks”.105

was also among those suffering an investigation under the prevailing conditions 

court.106 

reappointment or full dismissal of judges and prosecutors was the daring 

heaviest price for these attitudes. 

The “State Secret” Barrier to Prevent Deeper Investigation 

An important factor providing a protective shield around offending state employees 
and other forces was the security and intelligence institutions, which were in 
possession of all the information that would open the path for the judiciary, 

the state, such as the judiciary and the legislature, on grounds of “state secret” or 
“confidentiality”. This attitude, which prevented deepening of the investigations, 
ensured that many crimes and criminals were kept away from the judiciary. 

state secrets. Newspapers and journalists advocating the sacredness of the state 

sake of transparency. Yet, those advocating transparency of the state and its 
institutions did not hesitate to voice their criticisms regarding state secrets. 

105 ), 21 July
106 ), Zaman, 

31 August
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As seen in the developments reflected in the media, the excuse or rationale of 
“state secret” played a major role in preventing the deepening of the investigations 
and cases in order to reveal the gangs. This excuse was used effectively in 
protecting and favouring the connections within the state. 

Zaman
up the sordid facts of the past.107 

The most radical advocate of the “state secret” concept and practice came from 
. At every opportunity, the newspaper defended its view that state 

This was an approach reflecting the “sacred state” mentality of the newspaper 
and its writers. 

“Status of Impunity” by Law

employees was the provisions of Law no. 4483108 governing the rules and 

superior. As proven in practice, superiors and permission authorities used this 
power mostly to protect their employees. However, more importantly, this 

one of the priority issues of the phenomenon of immunity and impunity.

although rarely. Tarhan Erdem said that this regulation concerning the trial of 
civil servants was a type of “impunity status”, and emphasized its contradiction 

109

Lack of Political Will 

The assessments made in the media and the developments witnessed in critical 
cases revealed lack of political will as another phenomenon effective in the 
practice of immunities. The need for political will was always felt with regard to 

107 ), Zaman, 25 February
108 Law no 4483 of 2.12.1999on Trial of Civil Servants and other Public Employees (

109 ), Radikal, 18 October
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will in order to tackle the gangs. 

While Susurluk and Dink cases came to fore with regard to lack of political will, 

allegations that the political will was interfering in the judicial process. 

The Encouraging Environment Created By Immunity and Impunity 

Turkey came across the fact that immunity and impunity encouraged defendants 
and gangs, for the first time during the Susurluk process. The defendants tried in 
the Susurluk case regarded and advertised their acts as a manifestation of their 

at every opportunity.

Since Turkey failed in producing a proper reckoning in Susurluk, people who are 

110

A news article on the case of the lost weapons and the picture of impunity in 
Susurluk, covered in the headlines in Radikal, resulted in journalist Adnan Keskin 
receiving threats.111

Conclusion 

and gaining a new dimension with the murder case of Hrant Dink, gains 

perceived in the media. Particularly, the Susurluk process showed that immunity 
and impunity were the product of inter-‐institutional cooperation and processes 

despite the performance of the media in parallelism with the extraordinary 
support of the society. Among the trials concerning the deep state, Susurluk was 

more than ten cases, each of which were administered in different courts, were 
left unpunished due to acquittals or statutes of limitation, and where the rare 
convictions were rendered ineffective through mechanisms such as conversion 
into money or deferral. The decision to convict finally arriving in the gang case on 

110 ), Radikal, 1 October
111 Radikal )-‐headline, 

20 October
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conscience. The decision resulted in frequently repeated claims that the scandal 

In the Susurluk process, despite numerous allegations against the gendarmerie, 

practice of effective and speedy punishment, which was not applied to the 
defendants, was applied against the prosecutor who included accusations against 
high ranking commanders in his indictment. In the Hrant Dink murder case, the 
provincial governorate did not give permission for trial of the police chiefs who 

disproportionate to the weight of the offense. Likewise, in Samsun, the trials of 
security officers having their pictures taken with the murder suspect with words 

verified the significant share of the administration, the legislature, the political 
will and the judiciary itself in the incident.

of the state is dominant and that a tradition of effective judicial immunity has 

acts. It is seen that this tradition is further strengthened every day through new 

administrative and de facto protection mechanisms serving the perpetrators of 
deep state-‐related incidents, such as torture and violation of the right to life. 
Therefore, it is exceedingly difficult to say that the exceptional initiatives to go 
outside this tradition portent the collapse of this tradition. For the same reason, 

constant practice or the start of a new process. The radical changes witnessed in 
the course of the case after the dismissal of the prosecutor and relocation of the 

It was witnessed that newspapers and writers on the one hand wanting the deep 

the state to resort to illegal means developed a discourse and attitude justifying 
and legitimizing the granting of judicial immunity to institutions such as TAF, 
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aggressive and disproportionate style even against initiatives to overcome the 
immunity shield. 

“Islamic reactionism” and “separatism” threats showed that the media perceived 

regime. In closure cases, the exact reflection of the dominant perception on the 

normalising the process in harmony with the official ideology, and the 

the role of the media in the democratization process. 

originating from the State Security Court (DGM) and the police without any 
filters, the media demonstrated an extraordinary harmony with the official 
ideology right from the start, and drew further and further away from the criteria 

launched a campaign to justify and legitimize the lifting of the immunities of the 

was somewhat dispersed in the RP closure case due to secular-‐anti-‐secular 
divisions. 

Prosecutor and the President of the Court emphasizing the judiciary’s reflex of 
protecting the regime surpassed the content of the cases. Hence, the media did 
not find it difficult to come up with conclusions and predictions on the decision to 

These cases, which carried great importance in terms of freedom of association 

principles and standards such as content, procedure, compliance with democratic 
norms and democratization of the legislation. No heed was paid to the criteria 
envisaged in international human rights norms and standards and in the case 
laws of the European Court of Human Rights –which were formed mainly with 
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In Place of a Conclusion

and more important every day. 

organs, which are the legislature, the executive and the judiciary, and of conveying 

the fourth power. When done in accordance with the principals of ethics, this 

of democratic control, together with factors enhancing its functionality such as 
meeting the information needs of the society, ensuring institutional transparency 

with facts.

However, in practice, the position of the media does not always develop in 
accordance with this function. The growing and expanding commercial activities 

institutions cause a change in the positioning of the media in democratic control. 

on commercial concerns and interests. 

perception of the media regarding critical trial processes. The first of these 

of the society and which approves and supports the institutionalization of a 

compliance with democratic standards.

perceives the function of the judiciary as a priority to protect the regime and the 
state. In this perception, the democracy needs and expectations of the society 
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trial processes followed a line where new points of division emerged at every 
opportunity and which supported the maintenance of the status quo. 

In connection with this, another characteristics of the perception of the media 

when the topic is independent and impartial judiciary. In almost all critical trials, 
the judiciary was expected to and desired to act in accordance with the same 
sensitivity. Every development associated with the TAF in judicial processes was 
perceived as an attempt to weaken the army. This institutional privilege and 

judge guarantee, immunity, fair trial and evaluation of deep state organizations. 

with a militarist perspective. 

Another characteristic is that the media addresses events and facts with no 
concerns of delving deeper on the conceptual and theoretical plane, with a 

opponents, and in total disregard of ethical principles. With this method, which 

said that the media has managed to keep to a line that clears the path and 

procure acceptance for facts and events in general, let alone revealing the truth 
and changing the status quo. 

outside the prevailing trend in the media, taking a concerned interest in 
democratization and transparency in the society and in the judiciary, without 

the truth, who sometimes engaged in insistent follow-‐ups on judicial processes 
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Perceptions and Mentality Structures 

Just Expectations

A Compilation of TESEV Research Studies on the Judiciary in Turkey

Since the European Union membership process has gained a central position in politics, 

Turkey has become focused on reforms and change. Turkey’s need for reform perhaps 

shows itself most keenly at the state institutions. It looks like it is a must for virtually the 

entire bureaucracy, and mainly the armed forces, the judiciary and the police, to restructure 

in terms of mentality, organization and functions. Taking this into consideration, Turkish 

Economic and Social Studied Foundation (TESEV) Democratization Program (DP) decided 

to continue its studies on “Perceptions and Mentalities” with bureaucratic institutions and 

address the judiciary as the first institution.

One of the main reasons behind this choice was that there were very few studies on the 

judiciary, an institution that is in a central position in terms of democratization, law, and 

state-‐citizen relations in Turkey. Taking this shortcoming into account, a research series 

comprised of three separate studies that complement each other were prepared with 

an aim to inform and guide the public debate on the judiciary in Turkey. Based on these 

research projects conducted between early 2007 and mid-‐2009, TESEV DP published 

three separate books on judiciary in Turkish. 

on the mentalities of judges and prosecutors and how they approach the concepts of state, 

determine the perception of justice in the society and the functionality attributed to the 

judiciary as an institution in the public mind. The third book authored by Meryem Erdal 

takes a look at the press as an essential area for the institutional transformation of the 

judiciary based on democratic principles and norms as well as for the formation of the 

social perception that seeks a transformation as such. 

This English edition consists of an extensive summary of each of these three books with 

the aim to present their core findings in one volume.

Turkey’s requirements in its democratization process are the formation of a citizenship 

in conformity with the universal norms recognized today, along with its administrative 

mechanisms. The bureaucracy of law and, hence, the judiciary are in a central position 

as the indispensible guarantees of such a transformation. We hope that this study will 

make serious contributions to discussions on the reforms that will be made in such an 

important area...


